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1. IDENTITY OF PETITIONER 
 

Petitioner is Defendant Apple King, Inc. (hereafter “Apple King”). 

2. COURT OF APPEALS DECISION 
 
Petitioner seeks review of the Court of Appeals’ published opinion, 

Espindola v. Apple King (No. 35262-5-III), filed November 29, 2018.  

The Court of Appeals’ decision found that Apple King’s attendance policy 

did not account for an employee’s right to take unforeseeable leave under 

the state and federal family medical leave acts, and as a result, the policy 

did not provide a legitimate basis for adverse employment action.   In 

addition, the Court of Appeals’ decision found that issues of fact 

precluded entry of summary judgment in regard to Ms. Espindola’s claims 

of retaliation under 29 C.F.R. § 825.220(c).  A copy of the opinion is 

attached to the Appendix.  (Appendix 0001). 

This case has broad policy implications and involves significant 

issues of law, meriting review. The Court of Appeals’ decision implicates 

a significant issue for all employers in Washington and for the public at 

large.  

3. ISSUES PRESENTED FOR REVIEW  
    

A. Did the Court of Appeals lack jurisdiction to hear the appeal under 

RAP 2.2(c)? 
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B. Does the Court of Appeals’ decision conflict with the FMLA 

regulations by decreasing the employee’s notification requirements and 

increasing the employer’s investigatory burden, contrary to the declared 

purpose of the FMLA/WFLA and the intent of RCW 49.78.410? 

C. Does the Court of Appeals’ decision conflict with the FMLA 

regulations permitting employers to require employees to comply with 

their usual and customary notice and procedural requirements? 

D. Does the Court of Appeals’ decision conflict with FMLA caselaw 

characterizing Ms. Espindola’s claims as interference claims, contrary to 

the intent of RCW 49.78.410? 

E. Does the Court of Appeals’ decision conflict with FMLA caselaw 

regarding the standard for FMLA retaliation claims, contrary to the intent 

of RCW 49.78.410? 

4. STATEMENT OF THE CASE 
 
On July 18, 2014, a complaint was filed on behalf of Ms. 

Espindola in Yakima County District Court.  The complaint alleged 

violations of (1) the Washington Law Against Discrimination RCW 49.60 

(WLAD); (2) the Americans with Disabilities Act, 42 U.S.C § 12111 

(ADA); (3) the Family Medical Leave Act 29 U.S.C. 2614 (FMLA); and 

(4) the Washington Family Leave Act, RCW 49.78 (WFLA). Specifically, 
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Ms. Espindola alleged that her employment with Apple King was 

terminated 

…in retaliation and discrimination for missing work due to 
her pregnancy and serious health condition during her 
pregnancy which violated the FMLA 29 U.S.C. § 2614, 29 
C.F.R. 825.215 (a)…and RCW 49.78 [the WFLA]. 

 
   Complaint ¶4.6 (Appendix 0023). 

Cross motions for summary judgment were heard by District Court 

Judge Kevin Roy on January 8, 2016.  On February 19, 2016, Judge Roy 

entered an Order Granting Summary Judgment in favor of Defendant 

Apple King on Plaintiff’s (1) WLAD claims, (2) ADA claims, and (3) 

interference claims under the FMLA.  (Appendix 0030).  Ms. Espindola 

has never appealed the February 19, 2016 Order Granting Summary 

Judgment. 

On June 15, 2016, cross motions for summary judgment were 

again heard by Judge Roy, regarding Plaintiff’s retaliation/discrimination 

claims under the FMLA.  A letter decision was issued on June 22, 2016, 

and an Order was entered on September 16, 2016, granting Apple King’s 

motion and dismissing Ms. Espindola’s retaliation/discrimination claims 

under the FMLA.  (Appendix 0034 & 0036). 

On July 22, 2016, Ms. Espindola filed a Notice of Appeal to the 

Yakima County Superior Court.  The notice only requested review of the 
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“Order granting Defendant’s Motion for Summary Judgment and denying 

Plaintiff’s Motion for Summary Judgment as to FMLA + WSFLA 

retaliation + discrimination claims. Order date 6/22.”  (Appendix 0038).  

No appeal was filed on the other claims. 

On May 1, 2017, Superior Court Judge Michael McCarthy upheld 

the decision of Judge Roy, and again granted summary judgment in favor 

of Apple King on the claim of retaliation/discrimination. (Appendix 

0040).  Ms. Espindola’s abandoned interference claims were not reviewed 

by Judge McCarthy. 

On August 4, 2017, Division III of the Court of Appeals granted 

discretionary review.  The issue presented for review was, “Whether an 

employer violates the FMLA and/or WSFLA when he terminates an 

employee for using protected leave.” Appellant’s Motion for Discretionary 

Review to Court of Appeals, at 1 (Appendix 0041). 

On November 29, 2018, the Court of Appeals reversed and 

remanded the matter.  In reversing the order granting summary judgment, 

the Court: (1) held that there were issues of fact as to whether Ms. 

Espindola provided Apple King with sufficient notice to satisfy leave 

notice requirements, (2) held that Apple King could not rely upon its usual 

and customary notice policies under 29 C.F.R. §§ 825.302(d), .303(c), and 

.304 because its policy did not comport with FMLA/WFLA standard for 
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invoking leave, (3) characterized the issue presented as a 

retaliation/discrimination claim under the FMLA, (4) held that the 

McDonnell Douglas burden shifting analysis does not apply to 

retaliation/discrimination claims under the FMLA, and (5) rejected the 

Ninth Circuit’s interpretation of claims based on 29 C.F.R. § 825.220(c) as 

retaliation/discrimination claims. 

5. ARGUMENT 
 
A. Standard for Review 

 
A petition for review will be accepted by this Court: 
 
(1) If the decision of the Court of Appeals is in conflict 
with a decision of the Supreme Court; or 
 
(2) If the decision of the Court of Appeals is in conflict 
with a published decision of the Court of Appeals; or 
 
(3) If a significant question of law under the Constitution of 
the State of Washington or of the United States is involved; 
or 
 
(4) If the petition involves an issue of substantial public 
interest that should be determined by the Supreme Court. 
 

RAP 13.4(b). 

This Court should accept review because, as shown below, the 

Court of Appeals’ ruling is contrary to law and involves issues of 

substantial public interest that should be determined by the Supreme 

Court. 
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The Court of Appeals’ decision does not simply affect Apple King 

or this lawsuit. The decision implicates all employers in this State and 

calls into question the notice necessary for employees to apprise an 

employer of the need to take qualifying FMLA leave, as well as the 

adequacy of personnel policies upon which employers rely to maintain 

order in the workplace and create an understanding of the expectations of 

employees.  

B. The Court of Appeals Lacked Jurisdiction to Hear Ms. 
Espindola’s Appeal 

 
The Washington State Constitution provides that the Court of 

Appeals may review Superior Court actions “as provided by statute or by 

rule authorized by statute.”  WA. Const. Art. IV, § 30(3).  Pursuant to 

RCW 2.06.030, the administration and procedures of the Court of Appeals 

“shall be as provided by the rules of the supreme court.” The Rules of 

Appellate Procedure do not authorize an appeal from a Superior Court 

review of a decision of a Court of Limited Jurisdiction unless the review 

proceeding was a trial de novo. RAP 2.2(c) 

The language of RAP 2.2(c) is clear and unambiguous “…a party 

may appeal only if the review proceeding was a trial de novo…” RAP 

2.2(c) [emphasis added]. Principles of statutory construction are applied to 

the interpretation of court rules. Interstate Prop. Credit Assn. v. MacHugh, 
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90 Wn.App. 650, 654 (1998). Language that is clear on its face does not 

require or permit any construction. State v. McIntyre, 92 Wn.2d 620, 622 

(1979). One rule of statutory construction is “where there is no ambiguity 

in a statute, there is nothing for the court to interpret.” McIntyre, 92 Wn.2d 

at 622; State v. Ruth, 78 Wn.2d 711, 714 (1971). 

Here the court rule is clear, an appeal from a superior court review 

of a district court decision is limited and cannot be taken in this matter 

because it did not involve a trial de novo. RAP 2.2 does not merely 

indicate when an appeal is available as a matter of right from a court of 

limited jurisdiction, it indicates the circumstances in which an appeal is 

ever permitted from a court of limited jurisdiction (regardless of whether it 

is as a matter of right or discretionary). The Court of Appeals’ decision to 

accept discretionary review was contrary to the law, and this is a matter of 

substantial public import because it affects the right to appeal for all 

litigants involved in Washington State District Court matters; the Supreme 

Court should accept review to clarify the scope of the Court of Appeals’ 

jurisdiction to hear appeals pursuant to RAP 2.2. 

C. The Court of Appeals’ Decision Conflicts with FMLA 
Regulations by Decreasing the Employee’s Notification 
Requirements and Increasing the Employer’s Investigatory 
Burden, Contrary to the Declared Purpose of the 
FMLA/WFLA and the Intent of RCW 49.78.410 
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The Court of Appeals’ decision alters the requirement for 

employees to provide adequate or sufficient notice to inform their 

employer of the need for FMLA/WFLA leave, particularly in the context 

of intermittent leave.  The decision indicates that once an employee 

provides “notice that he or she ‘may’ have a condition that qualifies for 

FMLA/WFLA leave… the employer is obliged to either grant protected 

leave or investigate whether the employee’s condition qualifies for leave.”  

Espindola v. Apple King, 430 P.3d 663, 670 (2018) (internal citations 

omitted). However, the Court of Appeals does not account for the passage 

of time, or circumstances in which the employee was granted FMLA leave 

and returns to work without notice of a continuing need for treatment (as 

in this case). 

When an employer has previously provided FMLA leave to an 

employee, the Court of Appeals’ new standard would require the employer 

to assume (or investigate as to whether) each future absence is related to 

the prior leave.  It is not clear when this obligation would expire, if ever.   

The Court of Appeals’ decision conflicts with FMLA regulations 

by placing a burden on employers which the regulations specifically place 

on employees. To provide notice that an unforeseeable absence may 

qualify for FMLA leave, the regulations require: 
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An employee shall provide sufficient information for an 
employer to reasonably determine whether the FMLA 
may apply… Calling in “sick” without providing more 
information will not be considered sufficient notice…” 

 
    29 C.F.R. § 825.303(b) 

Similarly 29 C.F.R. § 825.301(b) provides: 

… An employee giving notice of the need for FMLA 
leave must explain the reasons for the needed leave so as 
to allow the employer to determine whether the leave 
qualifies under the Act. 

 
 Particularly when an employee has not provided notice of a 

continuing need for treatment, employers are not required to assume that 

every absence is related to prior FMLA leave. At a minimum, the 

employee is required to explain the reasons for a particular absence before 

a “probable basis” for FMLA leave has been raised and the employer is 

considered on notice that a condition “may” qualify for FMLA/WFLA 

leave.  29 C.F.R. § 825.303(b); See also Aubuchon v. Knauf Fiberglass, 

GmbH, 359 F.3d 950, 953 (7th Cir. 2004) (Rejecting the position that a 

demand for leave may trigger a duty to determine whether the requested 

leave is covered by FMLA – “That is an extreme position… the 

consequence would be to place a substantial and largely wasted 

investigative burden on employers.”). 

Further, the Court of Appeals’ decision does not comport with the 

declared purpose of the FMLA to provide “reasonable leave for medical 
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purposes” in a manner that “accommodates the legitimate interests of 

employers.” 29 U.S.C. § 2601(b); RCW 49.78.010.  The decision removes 

an employee’s obligation to provide any notice of the reason for taking 

subsequent leave, or the need for continuing treatment, as long as the 

employee had FMLA qualifying leave at some time in the past.  The law 

does not require an employer to guess as to why an employee is absent on 

a particular occasion, particularly when the prior request did not indicate a 

continuing need for treatment.  At a minimum, when the employee has a 

subsequent absence, the employee is required to tell the employer why the 

employee was absent before the employer’s obligation to inquire further is 

triggered. 29 C.F.R. §§ 825.301(b); .303(b). 

The Court of Appeals’ decision conflicts with numerous Circuits’ 

opinions indicating that notice is deficient where the employee fails to 

convey the reason for needing leave.  See Nicholson v. Pulte Homes Corp., 

690 F.3d 819, 826 (7th Cir. 2012); Sarnowski v. Air Brook Limo, 510 F.3d 

398, 402 (3rd Cir. 2007); Brenneman v. Med. Central Health, 366 F.3d 

412, 423-24 (6th Cir. 2004); Woods v. Daimler Chrysler, 409 F.3d 984, 

992-93 (8th Cir. 2005). 

 As a result, the Court of Appeals’ decision has created confusion 

as to an employee’s notice requirements under the FMLA/WFLA, 

particularly in the context of intermittent leave.  The decision conflicts 
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with the federal regulations, contrary to the intent of RCW 49.78.410.  

This is an issue of substantial public interest, as it affects all employers 

and employees in Washington State, and should be resolved by the 

Supreme Court.  RAP 13.4(b). 

D. The Court of Appeals’ Decision Conflicts with FMLA 
Regulations Permitting Employers to Require Employee’s 
to Comply with Their Usual and Customary Notice and 
Procedural Requirements 

 The Court of Appeals decision alters the requirements for an 

employer to rely on internal notification procedures pursuant to 29 C.F.R. 

§§ 825.302(d), .303(c), and .304, by holding that an employer cannot deny 

an employee’s right to protected leave based on noncompliance with the 

employer’s policy, unless the policy also indicates a procedure for 

notification of unforeseeable leave under 29 C.F.R. § 825.303(a). See 

Espindola, 430 P.3d at 671. The Court’s decision implies that an 

employer’s policy must include all FMLA/WFLA standards for invoking 

leave before an employer may rely on the policy. Id. This is not an 

accurate reflection of the law, nor is it a workable standard.1 The 

regulations do not require the employer’s policy to specifically indicate a 

procedure for notification of unforeseeable leave, and there is no authority 

                                                           
1 Under this new rule, the only way to assure compliance would be to include 
copies of all relevant statutes and regulations in an employer’s policies. 
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requiring employers to notify employees of the right to take unforeseeable 

leave.   

 The regulations indicate that, “An employer may require an 

employee to comply with the employer’s usual and customary notice and 

procedural requirements for requesting leave, absent unusual 

circumstances.” See 29 C.F.R. § 825.302(d) (emphasis added). Even when 

the leave is not foreseeable, “an employee must comply with the 

employer’s usual and customary notice and procedural requirements for 

requesting leave, absent unusual circumstances.” 29 C.F.R. § 825.303(c) 

(emphasis added). “Unusual circumstances would include situations such 

as when an employee is unable to comply with the employer’s policy…” 

29 C.F.R. § 302(d). But the regulations also specifically state that, “Where 

an employee does not comply with the employer’s usual notice and 

procedural requirements, and no unusual circumstances justify the failure 

to comply, FMLA-protected leave may be delayed or denied.” 29 C.F.R. § 

302(d). 

 In sum, an employer’s policy is not nullified if it lacks a procedure 

for requesting unforeseeable leave. The regulations contemplate that 

unusual circumstances are an exception to the policy, to be evaluated 

separately from the policy.  The record in this matter indicates that Apple 

King complied with these requirements, and did not enforce its attendance 
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policy when unusual circumstances justified Ms. Espindola’s failure to 

comply with the policy. (Appendix 0056 - Dep. Aparicio 0060:9-24). 

 Further, there is no authority requiring employers to notify 

employees of the right to unforeseeable leave, nor the procedures for 

requesting foreseeable leave.  By imputing this requirement into 29 C.F.R. 

§§ 825.302(d), .303(c), and .304, the Court of Appeals has added 

requirements not contained in the FMLA and called into question the 

policies of Washington State employers who relied on the posting 

requirements of 29 C.F.R. § 825.300 and the Department of Labor’s 

prototype notice (WHD Publication 1420), to meet their notice 

requirements. A copy of the Department of Labor’s notice is attached in 

the appendix. (Appendix 0062). 

 Accordingly, the Court of Appeals’ decision conflicts with 29 

C.F.R. §§ 825.302(d), .303(c), and .304, and added a requirement to 

personnel/absentee policies that is not required by the FMLA contrary to 

the intent of RCW 49.78.410, which has created confusion as to the 

adequacy of employers’ policies in Washington State.  This is an issue of 

substantial public interest, as it affects all employers and employees in 

Washington State, and should be resolved by the Supreme Court. RAP 

13.4(b). 
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E. The Court of Appeals’ Decision Conflicts with Federal 
Caselaw Characterizing Ms. Espindola’s Claims as 
Interference Claims, Contrary to the Intent of RCW 
49.78.410 

 
Ms. Espindola has never appealed her interference claims, which 

were dismissed by Judge Roy in an Order on Summary Judgment dated 

February 19, 2016. Ms. Espindola only appealed the June 22, 2016 “Order 

granting Defendant’s motion for Summary Judgment and denying 

Plaintiff’s Motion for Summary Judgment as to FMLA + WSFLA 

retaliation + discrimination claims.” (Appendix 0038). However, under the 

applicable Ninth Circuit caselaw, Appellant’s Motion for Discretionary 

Review clearly indicates the purported issue on appeal is an interference 

claim. (Appendix 0041, at 1). The Court of Appeals’ decision 

mischaracterized the issue on appeal as a retaliation/discrimination claim, 

and as a result, applied the incorrect standard to the claim. This creates 

confusion as to the status of the law in Washington State. 

1. Retaliation vs. Interference Claims 
 

The WFLA mirrors the provisions of the FMLA. In enacting the 

WFLA the Washington State legislature provided: 

This chapter must be construed to the extent possible 
in a manner that is consistent with similar provisions, if any, 
of the federal family and medical leave act of 1993 (Act Feb. 
5, 1996 P.L. 103-3, 107 Stat. 6) and that gives consideration 
to the rules, precedents, and practices of the federal 
department of labor relevant to the federal act. 
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    RCW 49.78.410 
 

 The courts have recognized two distinct theories for recovery on 

FMLA claims: (1) retaliation/discrimination and (2) interference. 29 

C.F.R. § 825.220(b); Xin Liu v. Amway Corp., 347 F.3d 1125, 1133 (9th 

Cir. 2003) (approving the USDOL interpretation); see also Smith v. Diffee 

Ford-Lincoln-Mercury, 298 F.3d 955, 960 (10th Cir. 2002); Strickland v. 

Water Works and Sewer of Birmingham, 239 F.3d 1199, 1206 N.9 (11th 

Cir. 2001); Donald v. Sybra Inc., 607 F.3d 757 (6th Cir. 2012).  It is 

important to characterize the claims accurately as the two theories have 

different analyses. 

 Retaliation and discrimination claims are based on 29 U.S.C. § 

2615(a)(2) and (b), which make it unlawful for an employer to “discharge” 

or “discriminate against” an employee for “opposing any practice made 

unlawful by this subchapter,” filing a charge, giving information, or 

testifying in any proceeding related to 29 U.S.C. § 2611 et. seq.   

Interference claims are based on 29 U.S.C. § 2615(a)(1) and RCW 

49.78.300(1)(a). See Xin Liu, 347 F.3d at 1133. 

 An interference claim makes it unlawful for an employer to 

“interfere with, restrain, or deny the exercise of or the attempt to exercise” 

any FMLA rights; in particular: the substantive rights to take up to twelve 

weeks of leave for qualifying reasons and the right to be resorted to the 
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employee’s original or equivalent position. 29 U.S.C. § 2615(a)(1); RCW 

49.78.300(1)(a); Washburn v. Gymboree Retail Stores, 2012 WL 3818540, 

*5 (USDC WD WA, 2012).  

 When an employee claims that her employer took negative action 

simply because she used FMLA, the claim is an interference claim under § 

2615(a)(1). Bachelder v. Am. W. Airlines, 259 F.3d 1112, 1124 (9th Cir. 

2001). “By their plain meaning, the anti-retaliation or anti-discrimination 

provisions [of 29 U.S.C. § 2615(a)(2) and (b)] do not cover visiting 

negative consequences on an employee simply because [she] has used 

FMLA leave.” Id. Such an action is not a “retaliation” claim, it is an 

“interference” claim under 29 U.S.C. § 2515(a)(1). Id.; see also 

Washburn, 2012 WL 3818540; accord: Xin Liu, 347 F.3d at 1133 n.7. 

2. The Court of Appeals Mischaracterized the Claim on 
Appeal 

 
 The claim addressed by the Court of Appeals is an interference 

claim, not a retaliation claim, and the Court should have dismissed the 

appeal because Ms. Espindola did not appeal her interference claims. 

 On appeal, the issue presented by Ms. Espindola was, “Whether an 

employer violates the FMLA and/or WSFLA when he terminates an 

employee for using protected leave.”  (Appendix 0042, at 1).  As Apple 

King asserted in its Responsive Brief, this is an interference claim because 
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Ms. Espindola claims that Apple King discharged her for using FMLA 

leave.  (Appendix 0087-0088); see also Bachelder, 259 F.3d at 1124-25; 

Washburn, 2012 WL 3818540; Xin Liu, 347 F.3d at 1133. However, Ms. 

Espindola did not appeal the dismissal of her interference claim from 

Yakima County District Court, the issue was never reviewed by Yakima 

County Superior Court, and the issue was not properly before the Court of 

Appeals.   

 Aside from the fact that the claim was not properly before the 

Court of Appeals, by mischaracterizing the claim on appeal, the Court of 

Appeals applied the incorrect test.  As a result, the Court of Appeals’ 

decision has created confusion as to the appropriate characterization for a 

claim asserting adverse action based on the use of FMLA leave, as well as 

the appropriate analysis for such claims.  In addition, the decision conflicts 

with the federal courts, contrary to the intent of RCW 49.78.410.  This is 

an issue of substantial public interest, as it affects all employers and 

employees in Washington State, and should be resolved by the Supreme 

Court.  RAP 13.4(b). 

F. The Court of Appeals’ Decision Conflicts with Federal 
Caselaw Regarding the Standard for FMLA Retaliation 
Claims, Contrary to the Intent of RCW 49.78.410 

 
 The elements of an interference claim are: 1) the Plaintiff was 

eligible for FMLA’s protection; 2) her employer was covered by FMLA’s 
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protection; 3) she was entitled to leave under FMLA; 4) she provided 

sufficient notice of her intent to take leave; and 5) her employer denied her 

the FMLA benefits to which she was entitled.  Capps v. Mondelez Global, 

LLC, 847 F.3d 144, 155 (3rd Cir. 2017).  The fact that the Court of Appeals 

analyzed whether Ms. Espindola provided sufficient notice, also shows 

that Court improperly heard an appeal of Ms. Espindola’s interference 

claim, which was mischaracterized on appeal as a 

retaliation/discrimination claim. See Espindola, 430 P.3d at 670-73 

(analyzing the adequacy of Ms. Espindola’s notice). 

 Again, when an employee claims that her employer took negative 

action simply because she used FMLA leave, the claim is an interference 

claim under § 2615(a)(1). Bachelder, 259 F.3d at 1124; see also 

Washburn, 2012 WL 3818540; accord: Xin Liu, 347 F.3d at 1133 n.7. 

 The elements of a retaliation claim are: 1) the Plaintiff engaged in 

protected activity; 2) she suffered an adverse employment action; and 3) 

there exists a causal connection between the protected activity and the 

adverse action.  Metzler v. Fed. Home Loan Bank of Topeka, 464 F.3d 

1164, 1176 (10th Cir. 2006); Hunt v. Radides Healthcare Systems, 277 

F.3d 757, 768 (5th Cir. 2001); Washington v. Ft. James Operating Co., 

110 F.Supp.2d 1325, 1331 (D. Ore. 200).  Unlike interference claims, once 

the Plaintiff establishes a prima facie case of retaliation, the McDonnell 
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Douglas, 441 U.S. 792 (1973) burden shifting analysis does apply.  

Metzler, 464 F.3d at 1170. 

 The Court of Appeals incorrectly indicated that the Ninth Circuit 

held in Bachelder that the McDonnel Douglas burden-shifting analysis 

does not apply to retaliation claims.  In Bachelder the Ninth Circuit held 

that the nature of the claim at issue in that case was an interference claim, 

because the applicable regulation in that case (29 C.F.R. § 825.220(c)) 

related to interference claims.  Bachelder, 259 F.3d at 1124-25.  After 

holding that the nature of the claim was one of interference, the Ninth 

Circuit rejected America West’s position that the McDonnell Douglas 

approach applied. Id. at 1125.2  Accordingly, the Court of Appeals 

misstated the law.3   

 In addition, in a footnote, the Court of Appeals rejected the Ninth 

Circuit’s characterization of claims based on 29 C.F.R. § 825.220(c) as 

                                                           
2 The Court of Appeals’ confusion may have resulted from the Ninth Circuit’s 
reference to America West’s argument that the court “should apply a McDonnell 
Douglas-style burden-of-production analysis… to determine whether the 
company illegally ‘retaliated’ against Bachelder…”  Bachelder, 259 F.3d at 
1125. However, this reference came after the Ninth Circuit had already clarified 
that the nature of the claim was an interference claim, and the court placed the 
word “retaliated” in quotes, likely to highlight America West’s flawed reasoning 
(i.e. a retaliation claim was not at issue, thus the burden shifting analysis was not 
necessary to determine whether retaliation occurred).  
3 The Court of Appeals also indicated that “Apple King contends that the 
McDonnel Douglas analysis is inapplicable.”  Espindola, 430 P.3d at 670.  This 
is inaccurate as Apple King’s Responsive Brief indicated that the McDonnell 
Douglas analysis does apply in the retaliation context.  (Appendix 12, at 18-19).   
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interference claims, opting to treat such claims as retaliation claims.  See 

Espindola, 430 P.3d at 670 n. 4. It was unnecessary for the Court to 

interpret 29 C.F.R. § 825.220(c), as Ms. Espindola did not base her claims 

on the regulation. (Appendix 0023).  

 Further, rejecting the Ninth Circuit’s interpretation will alter the 

analysis for all claims based on 29 C.F.R. § 825.220(c) in Washington 

State going forward. Failing to defer to the Ninth Circuit’s FMLA 

precedent will lead to inconsistent application of the WFLA/FMLA in 

Washington State contrary to the legislature’s intent in RCW 49.78.410.  

The Federal District Courts in Washington State are bound by Ninth 

Circuit precedent. Thus, although RCW 49.78.410 indicates that the 

WFLA is to be construed consistent with the FMLA, under the Court of 

Appeals’ decision, if Ms. Espindola had filed her claims in the U.S. 

District Court (just four blocks from the Yakima County District Court), 

her claims would be subjected to a different construction. This undermines 

the intent of RCW 49.78.410. 

 Thus, the Court of Appeals’ decision altered the test for retaliation 

claims under the FMLA, creating a conflict with the test applied by the 

federal courts contrary to the intent of RCW 49.78.410. The decision has 

created confusion as to the status of the law on an issue of substantial 
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public interest, which should be resolved by the Supreme Court.  RAP 

13.4(b). 

6. CONCLUSION 

For the reasons set out above, this Court should accept review of 

this case and grant Apple King’s Petition for Review. 

RESPECTFULLY SUBMITTED this 31st day of December, 

2018. 

         
   s/Gary E. Lofland, WSBA No. 12150   
   GARY E. LOFLAND, WSBA #12150 
   SEAN M. WORLEY, WSBA #46734 
   Meyer, Fluegge & Tenney, P.S. 
   Attorneys for Apple King, LLC 
   P.O. Box 22680 
   Yakima, WA 98901 
   (509) 575-8500 
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Petitioner, ) 
) 

v. ) 
) 

APPLE KING. a limited liability company, ) 
) 

Respondent. ) 

No. 35262-5-ITI 

PUBLISHED OPINION 

PENNELL, A.C.J. - Under the state and federal family medical leave acts, an 

employee who is incapacitated due to a serious medical condjtion, such as pregnancy, 

has the right to take protected leave from work. This right persists even when an episode 

of incapacitation is unforeseeable. Should an employee invoke protected leave, inch.1ding 

unforeseeable protected leave, an employer cannot use the employee' s actions as a 

negative factor in a subsequent employment decision. Doing so would constitute 

retaliation in violation of state and federal law. 
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No. 35262-5-III 
Espindola v. Apple King 

While employed with Apple King, Maria Espindola discovered she was pregnant. 

Over the course of her pregnancy, Ms. Espindola experienced medical complications 

that caused her to miss work. Apple King was awate of Ms. Espindola 's pregnancy and 

knew she had experienced some health problems. Nevertheless, Apple King used some 

of Ms. Espindola's work absences as negative factors in its ultimate decision to tenninate 

employment. According to Apple King, Ms. Espindola was properly penalized because 

she failed to comply with the company' s attendance policy, requiring at least one day's 

advance notice of all medical absences not in volving hospitalization. 

Apple King' s reliance on its attendance policy is unavailing. Because Apple 

King's policy did not account for an employee's right to take w1foreseeable protected 

leave, Ms. Espi.ndola's failure to comply with the policy was not a legitimate basis for an 

adverse employment action. Given that Ms. Espindola has produced sufficient facts to 

demonstrate Apple King was on notice of her need for unforeseeable protected leave, 

Apple King is not entitled to summary judgment on Ms. Espindola' s retaliation claim. 

This matter is therefore reversed. 

FACTS 

Apple King operates a .fruit warehouse and packing faci lity in Yakima County, 

Washington. Marja Espindola worked for Apple King from August 2, 2007, to April 20, 

2 
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2012. On May 1, 2011, Apple K ing implemented an attendance policy. Ms. Espindola 

received and signed a copy of the policy on August 14, 2011. The policy provides: 

As of May Pt, 2011, [Apple King] will put into practice a revised 24 point 
attendance scoring system. Each employee will have 24 points to use up 
between May l51 and the last day of April. You will start with O points and 
each attendance infraction will be counted in the following manner. 

NO POINTS wil I be counted for appts. with 24 hr. notice and proof of appt. 
2 Points for not giving 24 hr. notice regardless of proof 
2 Points for being Tardy 
2 Points for leaving before end of shift without proof of appointment 
3 Points per absence without proof of appointment (unless you use a 
Vacation Day) 
12 Points for a NO CALL-NO SHOW 
No points will be cow1ted for L&I appointments. 

If you reach the 24 point mark before the designated time, your employment 
with Apple King, LLC will be terminated. It is very important to 
understand that this will be the same for all Packing House employees. 
Every I st of May each employee will start with O points once again only if 
they have managed not to reach the 24 point mark by the end of the last day 
of April. We strongly encourage you to set up yow· appointments on your 
day(s) off. 

Clerk's Papers (CP) at 233. 

According to an Apple King representative, employees were verbally notified that 

no points would be assessed against them for attending funerals or for emergencies such 

as hospitalizations or car accidents. Apple King>s attendance policy did not reference the 

federal or state medical leave acts. Nor did the policy explain how Apple King would 

3 
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account for leave that is protected under state or federal law, According to testimony 

from Apple King, the decision of whether to assess points for an employee absence is 

determined solely by the company's attendance policy. 

In June or July 20 l l, Ms. Espindola discovered she was pregnant and reported her 

condition to her supervisor. Ms. Espindola was then absent from work on July 20, 21, 

and 22. She produced a doctor' s note dated July 21 stating she had been prescribed two 

days' bed rest. Pursuant to Apple King's attendance policy, Ms. Espindola was assessed 

two points for her absence on July 20 because she on ly provided same-day notice of a 

medical appointment. 

ln August 201 1, Ms. Espindola developed kidney stones. Ms. Espindola was 

hospitalized from August 21 to 25, 2011, and submitted a doctor's note stating she was 

not clear to return to work until after a follow-up appointment on A ugust 31 . The 

doctor's note did not provide the reason for Ms. Espindola' s hospitalization, but 

according to Ms. Espindola she had been hospitalized due to the kidney stones. Apple 

King did not assess Ms. Espindola any attendance points for her hospitalization. It is 

unclear whether Apple King knew of the reason for Ms. Espindola's hospitalization, but 

the company did at least know that Ms. Espindola had been hospitalized during the course 

of her pregnancy. 

4 
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In the months following her hospitalization, Ms. Espindola had numerous medical 

appointments. Apple King was advised of the appointments, and Ms. Espindola was not 

assessed any attendance points for those absences. Ms. Espindola was also permitted to 

take time to check her blood sugar at work after repmiing that she had been diagnosed 

with gestational diabetes. Ms. Espindola's gestational dfabetes did not cause her to miss 

work. 

The last full month of Ms. Espindola's pregnancy was December 2011. During 

that month, Ms. Espindola left work early on three occasions. She was assessed two 

attendance points on each date. Also in December, Ms. Espindola missed a day of work 

and provided same-day notice of her absence. Ms. Espindola was assessed three points 

on this occasion. Ms. Espindola did not provide any doctors' notes explaining her 

December absences. However, Ms. Espindola has testified that she had told her 

supervisor she was in debilitating pain from kidney stones. According to Ms. Espindola, 

her supervisor provided permission to either leave work early or stay at home, as at times 

she was unable to work due to the pain. Apple King did not request medical 

documentation from Ms. Espindola to verify her explanations. 

Ms. Espindola began her maternity leave on January 9, 2012, and returned to work 

on March 4. During her maternity leave, Ms. Espindola rep01tedly had her kidney stones 

5 
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removed. Apple King did not assess Ms. Espindola any attendance points for her 

maternity leave. 

Apple King fired Ms. Espindola on April 20, 2012, because she had exceeded the 

24 points allowed annually by the company's attendance policy. The following chart 

illustrates Ms. Espindola's absences from work between May 1.2011, and April 20, 

2012, and the points she was assessed under the attendance policy: 

Date Disposition Reason for Absence 
Points 

Record 
and/or Disposition (CP) 

May 20, 201 l Unexcused 
Left work early (late proof of 

2 239-40 
appointment) 

June 6, 2011 Excused Dental appointment 0 252-53 

June 10,2011 Excused Doctor appointment 0 252-53 

July 8, 2011 Excused Illness (bladder infection) 0 254-55 

July 12, 2011 Excused Doctor appointment 0 256-57 

July 20, 2011 Unexcused 
Left work early (same day notice of 

2 
38, 50, 

appointment) 258 

July 21, 2011 Excused 
Illness (note from doctor dated July 

0 
38, 50, 

2 1 calls for 2 days bed rest) 258-59 

6 
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Date Disposition 

July 22, 20 l l Excused 

Aug. 1, 2011 Excused 

Aug. 21 to 25, 
Excused 

2011 

Sept. 9, 2011 Excused 

Sept. 16, 2011 Excused 

Sept. 17, 201 1 Excused 

Oct. 11,2011 Excused 

Oct. 12, 2011 Excused 

Oct. 25, 2011 Unexcused 

Nov. 10, 2011 Unexcused 

Nov. 22, 2011 Excused 

Dec. 9, 2011 Unexcused 

Dec. 19,201 I Unexcused 

Dec. 20, 201 l Unexcused 

Dec. 27, 201 I Excused 

Dec. 30, 2011 Unexcused 

Reason for Absence 
Points 

Record 
and/or Disposition (CP) 

Illness (note from doctor dated JuJ-y 
0 

38, 50, 
21 calls for 2 days bed rest) 258-59 

Doctor appointment 0 260-61 

Hospitalization (note from doctor 
states she cannot return to work until 

0 262-63 
after her follow-up appointment on 

Aug. 31) 

Doctor appointment (for imaging 
0 264-65 

studies) 

Doctor appointment 0 266-67 

Left work early (illness) 0 266 

Doctor appointment 0 268-69 

Doctor appointment (for laboratory 
0 268, 270 

studies) 

Doctor appointment (no excuse s lip) 2 243 

Absent without advance notice 
3 

134-35, 
(called same day) 244, 756 

Doctor appointment 0 271 

Left work early 2 245 

Left work early 2 246 

Absent (called same day) 3 
134-35, 

246 

Doctor appointment 0 248 

Left work early 2 248 
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Date Disposition 

.Jan. 9 to 
Mar. 2, 2012 

Excused 

Mar. 6, 2012 Excused 

Mar. 23, 2012 Unexcused 

Mar. 24, 2012 Unexcused 

Mar. 26, 2012 Unexcused 

Apr. 4, 2012 Excused 

Apr. 17, 2012 Unexcused 

Reason for Absence 
Points 

and/or Disposition 

Maternity leave 0 

Doctor appointment (for her baby) 0 

Left work early due to suspension 
2 

(work performance issue) 

Suspension (work perfonnance 
3 

issue) 

Suspension (work perfmmance 
3 

issue) 

Doctor appointment (for her baby) 0 

Left work early 2 

Ms. Espindola's employment was terminated on April 20, 2012, 
for accumulating 28 adverse attendance points 

Record 
(CP) 

38, 50, 
59, 237, 
306-07 

273-74 

249,278 

249,278 

250,278 

275-76 

251 

237,251 

In July 2014, Ms. Espindola filed suit in Yakima County District Cowt alleging 

Apple King had terminated her employment in a discriminatory and retaliatory manner 

because she missed work due to serious health conditions. 1n January 20 l 6, the district 

court dismissed most of Ms, Espindola's claims on summary judgment, leaving only 

claims for unlawful discrimination and retaliation under the state and federal family 

medical leave acts. Tn a letter decision dated June 22, 2016, the district cow1 also granted 

summary judgment to Apple King on the remaining claims. The superior court affu·med 

on appeal. Our court granted discretionary review pursuant to RAP 2.3(d)(3). 

8 
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ANALYSIS 

We review orders on summary judgment de novo. Lyons v. US. Bank Nat'/ Ass'n, 

181 Wn.2d 775, 783, 336 P.3d 1142(2014); Mikolajczak v. Ma.rm, 1 Wn. App. 2d 493, 

496, 406 P.3d 670 (2017). Under this standard, our comt engages in the same inquiry as 

the trial court, viewing the facts and all reasonable inferences therefrom in the light most 

favorable to the nonmoving party. Lyons, 18J Wn.2d at 783; Mikolajczak, I Wn. App. 2d 

at 496-97. 

The federal and state medical leave acts 

The Family and Medical Leave Act of 1993 (FMLA), 29 U.S.C. §§ 2601-2654; 

29 C.F .R. pt. 825 was implemented by the federal government to address "inadequate job 

security for employees who have serious health conditions that prevent them from 

working temporary periods." 29 U.S.C. § 260l(a)(4). The purposes of the FMLA 

include the need "to balance the demands of the workplace with the needs of fami lies," 

and " to entitle employees to take reasonable leave for medical reasons" including "the 

birth ... of a child." 29 U.S.C. § 260l(b){l), (2). Similarly, Washington's Family Leave 

Act (WFLA), chapter 49.78 RCW, states it is "in the public interest to provide reasonable 

leave for medical reasons." RCW 49.78.010. The WFLA mirrors tbe FMLA and 

provides that courts are to interpret its provisions in a manner consistent with similar 

9 
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provisions of the FMLA. RCW 49.78.410 (The WFLA "must be construed ... 

consistentfly] with similar provisions. if any, of the [FMLA] .. . and [provide] 

consideration to the rules, precedents, and practices of the federal depa1tment of labor 

relevant to the [FMLA]."); Shelton v. Boeing Co., 702 Fed. App'x 567, 568 (9th Cir. 

2017); Crawford v. JP Morgan Chase NA, 983 F. Supp. 2d 1264, 1269 (W.D. Wash. 

2013). 

The substantive right enjoyed by employees under the FMLA and WFLA is the 

ability to take 12 weeks ' leave from work per year for protected health or family reasons 

without suffering negative employment consequences. 29 U .S.C. §§ 2612(a)( 1 ), 2614(a); 

RCW 49.78.220, .280. To safeguard this right, both the FMLA and WFLA prohibit 

employers from discriminating and retaliating against employees who engage in protected 

conduct. 1 The laws recognize two types of prohibited discrimination and retaliation. 

First, 29 U .S.C. § 26 l 5(a)(2) and RCW 49. 78.300(1 )(b ), make it unlawful for an 

employer " to discharge or in any other manner discriminate against any individual for 

opposing any practice made unlawful by" the FMLA and WFLA. Second, 29 C.F.R. 

1 The medical leave statutes also prohibit employers from interfering with 
an employee's exercise of FMLA/WFLA rights. 29 U.S.C. § 2615(a)(l); 
RCW 49, 78.300(1 )(a). However, this case does not involve a straight inte1ference 
claim, such as what might be asserted if an employer refused to grant an employee 
the substantive right to reinstatement after the employee exercised protected leave. 

10 
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§ 825.220(c)2 "prohibits an employer from discriminating or retaliating against an 

employee or prospective employee for having exercised or attempted to exercise FMLA 

rights." J 

The legal test applicable to Ms. Espindola 1s FMLA/WFLA claim 

Ms. Espindola's complaint alleged the second type of protection from retaliation, 

i.e., that she was terminated for exercising rights protected by the FMLA and WFLA. 

29 C.F.R. § 825.220(c). Pursuant to this fonn of protection, "employers cannot use the 

talcing of FMLA leave as a negative factor in employment actions, such as hiring, 

2 The statutory source for this regulation is an area of confusion and dispute. 
Compare Arban v. W Publ'g Corp., 345 F.3d 390,401 (6th Cir. 2003) (retaliation for 
exercising FMLA rights arises under 29 U.S.C. § 2615(a)(2)), and Smith v. Diffee Ford­
Lincoln-Mercw:y, Inc., 298 F.3d 955. 960 (J 0th Cir. 2002) (same), and Loveland v. 
Emp 'rs Mut. Cas. Co. , 674 F.3d 806, 810-11 (8th Cir. 2012) (same) with Strickland v. 
Water Works & Sewer Bd., 239 F.3d 1199, 1206 (11th Cir. 2001) (retaliation for 
exercising FMLA rights arises w1der 29 U.S.C. § 2615(a)(l) and (2) as well as 29 C.F.R. 
§ 825.220(c)), and King v. Preferred Technical Grp., 166 F.3d 887,891 (7th Cir. 1999) 
(same), and Hodgens v. Gen. Dynamics Corp., 144 F.3d 151, 159-60 (1st Cir. 1998) 
(same), and with Bachelder v. Am. W. Airlines, 259 F.3d 1112 (9th Cir. 200 I ) (retaliation 
for exercising FMLA rights arises under 29 U.S.C. § 261 S(a)(l) and 29 C.F.R. 
§ 825.220(c)). We need not enter this fray. All courts agree that an employee can bring 
a retaliation claim based on the exercise of FMLA rights. Furthermore, the WFLA 
provides statutory authority for considering the terms of the federal implementing 
regulations. RCW 49.78.410. 

3 The WFLA specifically incorporates consideration of regulatory rules applicable 
to the FMLA. Id. 

11 
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promotions or disciplinary actions; nor can FMLA leave be counted under no fault 

attendance policies." Id. 

The pa,ties dispute the test applicable to the type of retaliation claimed by Ms. 

Espindola. According to Ms. Espindola, we should apply a McDonnell Douglas-style 

burden shifting analysis, under which the employee must first make out a prima facie case 

of discrimination; then a production burden shifts to the employer to provide a legitimate, 

nondisc1iminatory reason for its adverse employment action and, if this burden is met, the 

employee bears the ultimate burden of demonstrating that the employer's articulated 

reason for its action was a mere pretext for discrimination or retaliation. McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-05, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). 

Apple King contends that the McDonnell Douglas analysis is inapplicable. According to 

Apple King, we should follow the lead of the Ninth Circuit Cowt of Appeals and find the 

McDonnell Douglas burden-shifting scheme inapplicable to Ms. Espindola's claim. On 

this legal point, we agree with Apple King. However, as shall be discussed, the Ninth 

Circuit' s test actually favors Ms. Espindola. 

In Bachelder v. America West Airlines, the Ninth Circuit held tbat the McDonnell 

Douglas burden-shifting analysis does not apply to retaliation claims under 29 CJ7.R. 

§ 825.220(c). Bachelder v. Am. W. Airlines, 259 F.3d 1112, 1125 (9th Cir. 2001). 

12 
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Because the United States Department of Labor's regulation prohibits the use of FMLA-

protected leave as a "negative factor" in an employment decision, the Ninth Circuit 

recognized that an employee "need only prnve by a preponderance of the evidence that 

her taking of FMLA•protected leave constituted a negative factor in the decision to 

terminate her. She can prove this claim, as one might any ordinary statutory claim, by 

using either direct or circumstantial evidence, or both ... . No scheme shifting the burden 

of production back and forth is required." Id. at 1125. 

Based on Bachelder and the plain language of29 C.F.R. § 825.220(c), it is 

apparent that a plaintiff claiming retaliation for the exercise of FMLA/WFLA rights need 

only prove: (1) he or she was absent from work for reasons covered by the 

FMLA/WFLA, (2) he or she suffered an adverse employment decision, and (3) the 

covered leave was a negative factor in the employer's adverse employment decision.4 

Because establishing a regulatory retaliation claim does not require specific proof 

of discriminatory intent, there is no need to require the employer to proffer a 

4 Because Bachelder found 29 C.F.R. § 825.220(c) was adopted pursuant to 
29 U.S.C. § 261 S(a)(l) (that prohibits interference with the exercise of FMLA rights), 
it labeled a regulatory claim an "interference" claim. 259 F.3d at 1124·25. However> 
because the regulation itself employs the words "discr.iminating'' and "retaliating," a 
regulatory claim is more appropriately labeled a discJimination or retaliation claim. 
Conosh.enti v. Pub. Serv. E/ec. & Gas Co., 364 F.3d 135, 146 n.9 (3d Cir. 2004). 
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nondiscriminatory basis for its employment decision or for the employee to rebut 

the employer's proffer. 

Application of the applicable standard to Ms. Espindola's claim 

Here, it is undisputed Ms. Espindola was fired from Apple King because of 

absences from work. Thus, the viability of Ms. Espindola's retal iation claim rests on the 

first factor of the retaliation test- Le., whether at least some of Ms. Espindola' s absences 

were protected by the FMLA/WFLA. Proof of this factor depends on whether Ms. 

Espindola can establish that she provided Apple King with adequate notice of a request 

for FMLA/WFLA protected leave. 

Legal requirements for adequate notice 

To invoke the right to protected leave, an employee must provide adequate notice 

to his or her employer. 29 U.S.C. § 2612(e); RCW 49.78.250. The notice requirement is 

"not onerous," Preddie v. Bartholomew Consol. Sch. Corp., 799 F.3d 806, 816 (7th Cir. 

2015). "An employee giving notice of the need for FMLA[/WFLA] leave does not need 

to expressly assert rights under the Act or even mention the FMLA[/WFLA] to meet his 

or her obligation to provide notice." 29 C.F.R. § 825.30l(b). Verbal notice is sufficient. 

29 C.f.R. § 825.302(c). There are three general components of adequate FN!LNWFLA 

notice: content, timing, and compliance with employer policy. The [ailw·e to meet any of 

14 
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these three components can result in denial ofFMLA/WFLA leave and protections. But 

once an employee provides adequate notice, the employer must take responsive action. 

With respect to content, an employee's notice must refer to a condition that 

qualifies for leave under the FMLA/WFLA. Protected leave does not apply to minor 

illnesses; merely calling in sick is insufficient to trigger an employee' s right to protected 

leave. 29 C.F.R. § 825.303(b). However, pregnancy-related incapacitation is an 

explicitly covered condition. 29 C.F.R. § 825.11 S(b); RCW 49. 78.020(16)(a)(ii)(B). 

Also covered is incapacitation due to a serious medical condition that "makes 

the employee unable to perform the functions" of the employee's job. 29 U.S.C. 

§ 2612(a)( I)(D); 29 C.F . .R. § 112(a)(4); RCW 49.78.220(l)(d). 

An employee's responsibility with respect to timing of notice is somewhat 

flexible. In general , an employee must provide 30 days' advance notice of planned leave .. 

29 U.S.C. § 2612(e); 29 C.F.R. § 825.302(a); RCW 49.78.250. However, the 

FMLA/WFLA .recognize that 30 days advance notice is not always possible. In such 

circumstances, an employee need only provide notice as soon as practicable. 29 U.S.C. 

§ 2612(e); 29 C.F.R. § 825.302(a); RCW 49. 78.250. When medical or family leave is 

unforeseeable, no advance notice is required. 29 C.F.R. §§ 825.303(a), .305(b); 

Lichtenstein v. Univ. of Pittsbiwg, 691 F.3d 294, 301 (3d Cir. 2012); Kauffman v. Fed. 

15 
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Express Co,p., 426 F.3d 880, 885-86 (7th Cfr. 2005). 

When it comes to ce1iain types of conditions, an employee's obligations with 

respect to content and timing of notice are intertwined. Maternity leave, for example, is 

something generally governed by a 30-day notice requirement. RCW 49 .78.250( 1 ). 5 But 

dw·ing the course of a woman's pregnancy, the need for protected leave will sometimes 

be unpredictable. See 29 C.F.R. § 825.120(a)(4). For example, an expectant mother 

may find herself surprisingly debilitated by morning sickness. 1n such circumstances, 

the FMLA/ W'FLA recognize the right to take unforeseeable protected leave, even when 

such leave does not involve hospitalization or othet· direct medical supervision. 29 C.F.R. 

§§ 825 .11 S(f), . l 20(a)( 4). 

An employee's notice obligations generally include compliance with an 

employet's internal notification procedw-es. 29 C.F.R. §§ 825.302(d), .303(c), .304. 

For example, an employer may require written notice or that notice be directed to a 

specific individual. If an employee fails to satisfy an employer's internal notification 

procedures, FMLA/WFLA leave may be delayed or denied, regardless of whether the 

employee might actually qualify for leave. 29 C.F.R. § 825.303(c). 

5 Thirty days' advance notice is not required if childbirth is unexpected. l n 
such circumstances, the employee need only provide "such notice as is practicable." 
RCW 49.78.250(1). 
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But there is an important limitation to an employer's ability to deny FMLA/WFLA 

leave based on noncompliance with company policy. When an employer's policy does 

not compo1t with FMLA/WFLA standards for invoking leave (such as the standards for 

invoking unforeseeable leave), an employee's right to protected leave cannot be denied 

based simply on noncompliance with the employer's policy. See 29 C.F.R. § 825.304(e) 

("[T]he employer may take appropriate action under its internal rules and procedures for 

failure to follow its usual and customary notification rules, absent unusual circumstances, 

as long as the actions are taken in a manner that does not discriminate against employees 

taking FMLA leave and the rules are not inconsistent with§ 825.303(a) [allowing for 

unforeseeable leave) .' '); see also 29 C.F.R. §§ 825.302{d), .303(c), .304(a). In 

circumstances where the employer's policy is insufficient, an employee's notice 

obligations are governed solely by the terms of the FMLA/WFLA. 

Once an employee has provided appropriately timed notice that he or she "may" 

have a condition that qualifies for FMLA/WFLA leave, the burden falls on the employel' 

to take actio11. 29 C.F.R. § 825.303(b); Lichtenstein, 69 1 F.3d at 303-04. The 

employee's notice need not provide definitive proof of the right to take protected leave. 

All that needs to be raised is "probable basis'' to believe the employee is entitled to 

F.MLA/WFLA leave. Aubuchon v. Knauf Fiberglass, GmbH, 359 F.3d 950,953 (7th Cir. 
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2004). Once this is satisfied, the employer is obliged to either grant pl'otected leave 

or investigate whether the employee' s condition qualifies for leave. 29 C.F.R. 

§§ 825.30l(a), .302(c); Lichtenstein, 69] F.3d at 303; Burnell v. LFW Inc. , 472 F.3d 471, 

480 (7th Cir. 2006). 

Application of the adequate notice requirement to Ms. Espindola 

Whether Ms. Espindola provided Apple King adequate notice of the need for 

FMLA/WFLA leave is a question of fact. Lichtenstein, 691 F.3d at 303. Thus, Apple 

King is entitled to summary judgment only if, viewing the record in the light most 

favorable to Ms. Espindola, no reasonable fact finder could rule in her favor. 

It is undisputed that Ms. Espindola notified Apple King of her pregnancy in June 

or July 2011. Given that pregnancy is the type of condition that can reasonably create the 

need for unforeseeable protected leave, Ms. Espindola's burden of providing additional 

notice of incapacitation during the course of her pregnancy was at least somewhat 

reduced. See 29 C.F.R. § 825.302(c) (notice that "employee is pregnant" may be 

sufficient); Aubuchon, 359 F.3d at953 (note that pregnant woman was having 

complications would be sufficient, " despite the absence of details" ). ln like manner, once 

it was aware of Ms. Espindola' s pregnancy, the expectation that Apple King would be 
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alert to Ms. Espindola's need for unexpected protected leave was at least somewhat 

enhanced. 

The record on appeal suggests at least two pertinent time periods when Ms. 

Espindola provided adequate notice of the need for protected leave from work. 6 The first 

time period was late July 20 l 1. On July 20, Ms. Espindola became ill and left work early. 

She subsequently produced a doctor's note dated July 21 stating she had been prescribed 

two days' bed rest. A reasonable inference from. these facts is that Ms. Espindola's 

absence on July 20 was related to the need for bed rest prescribed on July 2 1 and 22. 

Given that bed rest is a common prescription for pregnancy-related compJjcations, a fact 

finder could determine that Ms. Espindola's notice was sufficient to reasonably apprise 

App1e King of the need for protected leave. 

The second relevant time period was December 2011 . This was the last full month 

of Ms. Espindola's pregnancy. According to Ms. Espindola, she told her supervisor she 

suffered from episodic debilitating pain due to kidney stones that required her to stay 

home from work or leave early. Ms. Espindola's attendance records confirm that in 

December 201 l , Ms. Espindola left work early on three occasions and provided same-day 

6 It is undisputed that there were other periods for which Ms. Espindola provided 
adequate notice. However, because Apple King excused those absences, they are not 
1·elevant to our inquiry. 
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notice of an absence on one occasion. A reasonable fact finder could infer that the 

absences in December were due to the episodic and unforeseeable kidney pain described 

by Ms. Espindola. Pa11icularly given Apple King's knowledge that Ms. Espindola was 

having a difficult preg11ancy, 7 a reasonable fact finder could conclude that Ms. 

Espindola's notice of debilitating kidney stone pain was sufficient to place Apple King 

on notice that Ms. Espindola was invoking the right to FMLA/WFLA protected leave. 

See Byrne v. Avon Prods., 328 F.3d 379, 381 (7th Cir. 2003) (An employee's unusual 

behavior, alone, can provide notice that ··something had gone medically wrong."). 8 

Although the record supports a finding that Ms. Espindola provided sufficient 

notice of the need for FMLA/WFLA leave in July and December of 2011, Apple King 

did not provide protected leave or conduct an investigation. Instead, Apple King used 

Ms. Espindola's absences on July 20 and December 9, 19, 20, and 30 as negative factors 

in its ultimate decision to tenninate Ms. Espindola's employment. Apple King assessed 

Ms. Espindola a total of 11 adverse attendance points for the aforementioned absences, 

causing her to exceed the maxirnwn number of attendance points per year by 5 points. 

7 Not only had Ms. Espindola been placed on bed rest during her pregnancy, she 
was also hospitalized as a result of kidney stones and diagnosed with gestational diabetes. 

8 Ms. Espindola also had unexcused absences in October and November. We do 
not assess whether those absences we!'e govemed by the same analysis as the December 
absences as it is unnecessary for purposes of this appeal. 
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Apple King claims it was justified in assessing Ms. Espindola points for the 

foregoing absences because Ms. Espindola's leave requests did not comport with 

company policy. Had Apple King's policy provided Ms. Espindola an avenue for 

claiming unforeseeable FMLA/ \.VFLA leave, this defense would almost certainly prevail. 

29 C.F.R. §§ 825.302(d) . . 303(c). But Apple King's attendance policy does not account 

for the FMLA/WFLA. The policy provides no explanation of how an employee would be 

expected to claim unforeseeable protected leave not resulting in hospitalization. Because 

Apple King' s policy was not compliant with the FMLA/WFLA, the policy provides no 

defense to Ms. Espindola' s retaliation claim. 

Ms. Espindola has made a sufficient claim for retaliation under 29 C.F.R. 

§ 825.220(c). As a consequence, Apple King is not entitled to summary judgment. 

The trial court's ruling to the contrary is reversed. 

ATTORNEY FEES 

Ms. Espindola requests attorney fees and costs pursuant to RAP J 8.1, 29 U.S.C. 

§ 26 l 7(a)(3), 29 C.F.R. § 825.400(c), and RCW 49.48.030. This request is premattu·e. 

Because Ms. Espindola has not yet succeeded on her claim against Apple King, we are 

not in a position to award attorney fees. If, after remand, Ms. Espindola prevails on ber 

FMLA/WFLA claim, she will qualify as a prevailing party and may be awarded attorney 
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fees, including fees generated during this appeal, under 29 U.S.C. § 2617(a)(3), 29 C.F .R. 

§ 825.400(c), and RCW 49.48.030, 

CONCLUSION 

The order on summary judgment is reversed. This matter is remanded for trial or 

further proceedings consistent with the tenns of this opinion. 

Q 
Pennell, A.C.J. 

WE CONCUR: 

Fearing, J. 

22 



0023

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FILED 
JUL 16 2014 

YAKIMA COUNTY 
DISTRICT COURT 

YAKIMA COUNTY DISTRICT COURT 

MARIA G. ESPINDOLA. 144197 
Plaintiff, 

vs. 

NO. 

COMPLAINT FOR DAMAGES 
AND JURY DEMAND 

AJ>PLE KING, a limited Habilicy 
company, 

Defendants. 

Plaintiff, Maria G. Espindola, by way of complaint against Defendant, Apple 

King, alleges as follows: 
1. PARTIES 

l. l Plaintiff, Maria G. Espindola (hereinafter "Ms. Espindola") is and at all 

times relevant hereto was aresideat ofYakima County, Washington. 

1.2 Apple King (hereinafter "Defendant") is and. at all times relevant hereto, 

was a Washington Limited Liability Company doing business and residing in Y ak.ima 

County, Washington. 

Il. JURISDICTION AND VENUE 

2. 1 This Court has subject matter jurisdiction over this cause pursuant 

Washington State Law Against Discrimination (WLAD) RCW 49.60.030(2) and 

Washington State Family Leave Act (WSFLA) RCW 49.78.330. 

MARIA ESPINDOLA COMPLAINT FOR DAMAGES - 1 
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2.2 This Court also has jurisdiction over the federal claims under the Family 

Medical leave Act ("FMLA") 29 U.S.C. § 261 Sand the American Disability Act 

("ADA")42 USC§ 2000e-5pursuantto RCW 3.66.010. 

2.3 Venue is proper in this Court because this is the county seat and 

Defendants reside, do business, and have a business office in Yakima County. 

III. FACTS GMNG RISE TO LIABD.,ITY 

3.1 Ms. Espindola was employed by Defendant from August 2, 2007 to April 

20, 2012, and worked in various capacities, the last of her positions being as a packer. 

3.2 During the year prior to Aptil 2012, Ms. Espindola had worked at least 

1,250 hours for the Defendant. 

3.3 The Defendant is engaged in commerce and employs fifty (50) or more 

employees within 75 miles of Ms. Espiodola's worksite, and has done so for at least 20 

or more calendar workweeks in the current or preceding calendar year. 

3.4 Ms. 'Espindola's immediate supervisors to whom she was expected to 

report to were German and Armida. 

3.5 Defendant has an attendance policy that requires workers to gjve 24-hour 

notice and proof of appointments, otherwise points are deducted. ff a worker reaches 24 

points in the span of a year, the WOTker is terminated. A worker' s points are reset to zero 

each year on the first of May. 

3.6 Ms. Espindola had excellent attendance while working for Defendant. In 

201 I , Ms. Espindola became pregnant and had to miss work on various occasions due to 

illness and doctor's appointments. On all instances, Ms. Espindola would notify her 

MARIA ESPINDOLA COMPLAINT FOR DAMAGES - 2 
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supervisors, call in or provide doctor's notes. 

3.7 On May 20, 201 l , Ms. Espindola missed work due to a medical 

appointment and she provided the Defendant with a doctor's note as soon as it became 

practicable. On this instance, two (2) points were deducted. 

3.8 On July 20, 2011 , Ms. Espindola became ill and gave the Defendant 

notice of her appointment tbe same day. According to the note Ms. Espindola provided 

from Memorial Hospital, Ms. Espindola was "ill [ and] must be on bed rest for 2 days." 

Despite the doctor's note and the severity of her condition, two (2) points were deducted 

for July 20, 2011. 

3.9 On or about August 2 1, 201 1, Ms. Espindola was hospitalized due to 

kidney stones during her pregnancy. She provided the Defendant with medical 

documentation. 

3.10 As Ms. Espindola' s due date approached, she missed work or left early 

due to medical appointments and because of the ailments associated with being about 

nine months pregnant. Even though Ms. Espindola notified the Defendant, a total of nine 

(9) points were deducted in December 201 1 alone, the month before giving birth. 

3. 11 Ms. Espindola gave birth to her baby on January 12, 2012. She had 

approved maternity leave from January 9, 2012 to April 2, 2012. 

3.12 On or about March 5, 2012, almost a month before her approved 

maternity leave ran out, Ms. Espindola went back to work after calling German to inform 

him that, even though she had appointments coming up, she felt ready to go back to 

work. German said she could return. 

MARIA ESPINDOLA COMPLAINT FOR DAMAGES • 3 
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3.13 On March 23, 2012, Ms, Espindola was disciplined and suspended for 

allegedly allowing bad apples to go past the line that she shared with other employees. 

3.14 The Defendant deducted a total of eight (8) points dwing Ms. Espindola's 

suspension. 

3.15 In years prior to her pregnancy, Ms. Espindola' s attendance was 

outstanding. 

3.16 Ms. Espindola was called into the office on April 21, 2012 by German and 

Armida. Armida was going in and out of their meeting while Gennan informed Ms. 

Espindola that she was being terminated. 

3 .17 The reason given to Ms. Espindola for her termination was that she had 

too many unexcused absences. 

3.18 When Ms. Espindola tried to explain and ask for a second chance, sbe was 

told that being pregnant was not a sickness and was no excuse for missing work. 

3.19 German maintained his position that Ms. Espindola was terminated and 

April 20, 201 2 was·the last day Ms. Espindola worked for Apple King. 

3.20 On or abou.t October 22, 2012, Ms. Espindola filed a discrimination 

charge through the Washington State Human Rights Commission, which was dismissed 

on April 21 , 2014, and resulted in the "Right to Sue" annexed hereto as Exhibit A. 

IV. CAUSE OF ACTION: DTSCRIMlNATION AND RETALIATION 

Plaintiff re-alleges and incorporates the allegations above to each of the 

following: 

MARIA ESPINDOLA COMPLAINT FOR DAMAGES- 4 
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4.1 Ms. Espindola suffered from a disability as defined in ADA, FMLA, 

RCW 49.60 and RCW 49.78. 

4.2 Defendant is a covered employer under the FMLA, the ADA, 29 U.S.C. § 

2615; 29 U.S.C § 2611(4); 29 C.F.R.§825.110(a)(3), RCW 49.60 and RCW 49.78 

4.3 Ms. Espindola is an eligible employee under the FMLA, the ADA, 29 

C.F.R. § 825.1 lO(a), RCW 49.60 and RCW 49.78. 

4.4 Ms. Espindola's pregnancy and serious health condition entitled her to 

FMLA Leave and Washington State Family Leave, 29 C.F.R. §§ 825. l 12(a)(3), 825.1 l (a) 

(2); 29 U.S.C. §§ 2611, 2612(a)(l)(D), RCW 49.78 and freedom from discrimination, 

interference or retaliation under the FMLA, ADA, RCW 49.60 and RCW 49.78. 

4.5 Ms. Espindola gave the Defendant notice as soon as practicable as 

required by the FMLA, 29 C.F.R. § 825.302(b) the ADA, RCW 49.60 and RCW 49.78. 

4.6 Defendant terminated Ms. Espindola's employment in retaliation and 

discrimination for missing work due to her pregnancy and serious health condition during 

her pregnancy, which violated the FMLA, 29 U.S.C. § 2614; 29 C.F.R. § 825.215(a), the 

ADA, RCW 49.60 and RCW 49.78 

4.7 As a proximate result of Defendant's violation of the FMLA, the ADA, 

RCW 49.60 and RCW 49.78, Ms. Espindola has been damaged in amounts to be proven 

at trial. 

V. RESERVATION OF RIGHTS 

5.1 Ms. Espindola respectfully reserves the right to conduct discovery into 

alternative claims and additional defendants as necessary. 

MARIA ESPINDOLA COMPLAINT FOR DAMAGES - 5 
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5.2 Furthermore, Ms. Espindola also reserves the right to amend and 

supplement this complaint as formal and informal discovery proceeds. 

VI. PRAYER FOR RELIEF 

WHEREFORE, Ms. Espindola prays for damages as appropriate to compensate 

for such injuries, as described above, under law as appropriate, including: 

Back wages and value of benefits; 6.1 

6.2 Front wages and benefits through the time of trial and for a reasonable 

period into the future; 

6.3 Compensatory monetary double damages for her economic and 

noneconomic damages pursuant to RCW 49.52.070; 

6.4 Prejudgment interest, Id; 

6.5 Liquidated damages pursuant to the FMLA, Id; 

6.6 Damages for loss of enjoyment of life, pain and suffering, humiliation, 

personal indignity, embarrassment, fear, sadness, anger, anxiety, depression, anguish and 

other fonns of emotional distress she has experienced, in amounts to be proven at trial; 

6. 7 Reinstatement to her previous position pursuant to; 

6.8 Compensation for impaired future earning capacity; 

6.9 All other available actual damages pursuant to law; 

6. JO Attorneys' fees and actual costs pursuant to 29 U.S. C. § 2617(a)(3); 29 

C.F.R. § 825.400; and 

6.11 For such other future relief as this Court deems just, equitable, and proper. 

MARJA ESPrNDOLA COMPLAINT FOR DAMAGES - 6 
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VII. JURY DEMAND 

Plaintiff hereby demands a jury of six on all issues so triable. 

DATED this 16th day of July, 2014. 

By:.....14~~.f_...L.!..~--­
Raque 

Attorneys for Ma1ia Espindola, Plaintiff 
402 E. Yakima Ave, Ste 730 
Yakima, WA 98901 
Phone: (800) 307-1261 
Email: sunligbtlawpllc@gmaiJ.com 

MARJA ESPINDOLA COMPLAINT FOR DAMAGES - 7 
&,ollght l.&w, "F(,(.I:: 

402E. Yalcuno,\n,,S(lr730 

35262~~~0042 



0030

2 
3 

4 

5 

6 

7 

8 

9 

10 
11 

FF .ED 
JAN 8 2016 

YAKIMA i... :.1UNTY 
f) !STRICT "-'JURT 

IN THE DISTRICT COURT OF THE STATE OF WASHlNGTON 
IN AND FOR Y Al{JMA COUNTY 

12 
MARIA G. ESPINDOLA, Case No.: 144197 

13 Plaintiff, 

14 ORDER ON SUMMARY JUDGMENT 

15 
v. 

16 APPLE KING, a limited liability company, 

17 
Defendant. 18 ,- -----------~ 

19 
20 

Cross motions for Summary Judgment came before this court on January 8, 

21 2016. The plaintiff Ms. Espindola was represented by Mr. Favian Valencia of 
22 
23 Sunlight Law, the defendant Apple King by Gary Lofland of Meyer, Fluegge and 

24 

25 
26 
27 

28 
29 
30 
31 
32 

33 
34 

35 

Tenney. 

The cow1 having considered the submissions and arguments of cowtsel: 

I. Denies the plaintiffs motion for partial summary judgment regarding the 

Family Medical Leave Act. The theory of law upon which the plaintiffs 

motion is based (Interference) is not supported by her pleadings which allege a 

specific statutory violation of 29 U.S.C § 2614 and 29 C.F.R. 825.212 (a) 

which claimed "retaliation and discrimination''; 

ORDER ON SUMMARY JtJDGMENT- 1 35262-5 000530 
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2. Gi-ants the defendant Apple King's motion for summary judgment regarding 

the Washington Law Against Discrimination, RCW 49.60; 

3, Grants the defendant Apple King's motion for summary judgment regarding 

Title VII; and 

4. Grants the defendant's motion for summary judgment regarding the specific 

claims of violation Family Medical Leave Act and the Washington Family 

10 
l l Leave Act. 29 U,_S.C. § 2614 and 29 C.F.R. § 825.2_15 (a); r~ IA+,,.,,'7 ~~ '1 

V\ ., 
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12 Cfcu',.-,s· pie.,{ c.t>A,lu" 'Jhc +1:>u~'~ ~ c.i-s s:.·ntl re.•V\.41,J• 
The defendant Apple King may submit a request for attorney's fees and supporting 

13 

I 4 documentation within fifteen (l 5) days of the date ofthis order. 

15 
16 I CJ f-Vl f='-e,b . 
17 
18 
19 

Done in open court fuis.~day of JaeMary, 2016. 

20 
21 
22 
23 

24 

25 

26 
Presented by: 

27 

28 
29 
30 

31 Approved as to form: 

32 

33 

34 Favian Valencia 

35 

ORDER ON SUMMARY JUDGMENT- 2 

L, IL 
Jii"dge Kevin Roy 
Yakima County District Court 

35262-5 000531 
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IN THE DISTRlCT COURT OF THE STATE OF WASHI NGTON 
IN AND FOR YAKIMA COUNTY 

lZ MARIA G. ESPINDOLA, Case No.: 144197 

13 • 
14 

lp 

Plaintiff, 

v. 
CORRECTED ORDER ON SUMMARY 
JUDGMENT 

l k 
v APPLE KlNG, a limited liability company, 

17 
Defendant. 18 , ________________ __. 

19 
20 

Cross motions for Sumrmlry Judgment came before this court on January 8, 

21 2016. The p laintiff Ms. Espindola was represented by Mr. Favian Valencia of 
22 

23 Sunlight Law, the defendant Apple King by Gary Lofland of Meyer, Fluegge and 

24 Tenney. 
25 

26 The court having considered the submissions and arguments of counsel: 

27 

28 
29 
30 
31 

32 
33 
34 

35 

1. Denies the plaintiff's motion for partial summary judgment regru·ding the 

Family Medical Leave Act. The theory of law upon which the p\nintiff s 

motion is based (Interference) is not suppo1ted by her pleadings which allege a 

specific statutory violation of 29 U.S.C § 26 14 and 29 C.F.R. 825.212 (a) 

which claimed "reta liation and discrimination"; 

CORRECTED ORDER ON SUMMARY JUDGMENT- I 
35262-5 000006 
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4-
2 

3 
4 

5 

6 
7 
8 
9 

10 
11 
12 
13 
14 

15 

2. Grants the defendant Apple King's motion for summary judgment regarding 

the Washington Law Against Discrimination, RCW 49.60; 

3. Grants the defendant Apple King's motion for summary judgment regarding 

American's with Disabilities Act; and 

4. G rants the defendant Apple King's Motion for Summary Judgment regarding 

the specific claims of violation family Medical Leave Act and the Washington 

Family Leave Act. 29 U.S.C. § 2614 and 29 C.F.R. § 825.215 (a), relating to 

an interference claim, due to the fact that it was not pled. Any claims pled 

under the above acts still remain. 

16 The documents and evidence considered by the court are contained in Exhibit A. 

17 

18 

19 
20 

Dated this }6__ ctay of September, 2016. 

21 

22 
Judge Kevin Roy 
Yakima County District Court 

23 
24 
25 
26 

Presented by: 

31 Approved as to fo1111; notice and presentment waived: 

32 
33 

34 Favian Valencia 
35 

CORRECTED ORDER ON SUMMARY JUDGMENT- 2 
35262-5 000007 
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2 
3 

4 
s 
6 

7 
8 
9 

10 
11 

~- I 1.u r:. 1 J 
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YAl•;1:.1A CDU,.JTY 
D'!8 ; ; , IC7 COIJRT 

l N THE DISTRICT COURT OF THE STATE OF WASHINGTON 
TN AND FOR YAICTMA COUNTY 

12 
MARIA G. ESPINDOLA, Case No.: 144197 

13 Plaintiff, 
14 

15 
v. 

16
1 . 

APPLE KING, a limited liability company, 

ORDER GRANTING DEFENDANT 
APPLE KING'S MOTION FOR 
SUMMARY J UDGMENT RE: 
RETA LIA TJON/DISCRIMINATION 

1p 
18 
19 
20 

Defendant. 

Cross motions for Summa1'y Judgment on tb.e Plaintiff Espindola's claim of 

21 retaliation/discrimination under Ll1e FMLA came before the court on Wednesday, June 
22 
23 15, 20 I 6; the Plaintiff was represented by Mr. Favian Valencia of Sunlight Law; the 

24 
Defendant by Gary Lofland of Meyer, Fluegge & Tenney. The Comt having 

25 
26 considered the submissions of the parties and argument of counsel GRANTS the 
27 

28 Defendant's Motion for Summary Judgment on the claims of interference/retaliation 

29 and DENIES the Plaintiffs motion. 
30 

31 

32 

The docwnents and evidence considered by the coutt are contained in Exhibit 

33 A. 
34 

35 
Dated th.is _}-l:z_ day of September, 2016. 

ORDER GRANTING DEFENDANT 
APPLE KING'S MOTION FOR SUMMARY 
JUDGMENT RE: RETALIATTON/DlSCRlMINATION- 1 

35262-5 000008 
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.. . . 

2 
3 
4 

5 
6 

7 
8 
9 

l 

1 

13 
14 

C-J~ \__ 
Judge Kevin Roy 
Yakima County District Cou1t 

Presented by; 

Gary E. Lofland 

15 Approved as to fonn; notice and presentment waived: 

16 
17 
18 Favian Valencia 

19 
20 
21 

22 

23 

24 
25 

26 
27 
28 
29 
30 

31 

32 

33 
34 

35 

ORDER GRANTING DEFENDANT 
APPLE KING'S MOTION FOR SUMMARY 
JUDGMENT RE: RETALIATrON/DtsCRIMJNATION- 2 

35262-5 000009 
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Yakima County Dish·ict Court 
128 North Second Street, Room 225 

Yakima, WA 98901 
Phone: (509) 574-1804- Fm<: (509) 574-1801 

Judges 
Kevin M. Roy 

Donald W. Engel 
Brian K. Sanderson 
Alfred G. Schweppe 

Court Commissioner 
Kevin Eilmes 

June 22, 2016 

Favian Valencia 
402 E. Yakima Ave. Suite 730 
Yakima, Wa 98901 

Gary Edward Lofland 
230 s. 2nd Street 
Yakima, Wa. 98901 

RE: Maria G. Espindola vs. Apple I<ing, Y14-04197 

Gentlemen, the court has reviewed the pleadings and evidence presented in 
support of parties' motion for summary judgment. ln a prior letter decision, the court 
granted motions for summary judgment in favor of the defendant. The court found their 
still remained the claim of discrimination/retaliation under the FMLA/WFLA. A 
discrimination claim makes it unlawful for any employer to discharge, or in any way, 
discriminate against any individual for opposing any practice made lawful by the 
FMLA/WFLA. 

A plaintiff may prove a FMLA retaliation claim by first establishing a prima facie 
case of retaliation which gives rise to an inference of discrimination. If a prlma facle 
case is established, the burden of production shifts to the employer to articulate a 
legitimate nondiscrimination reason for the action. l f a non-discriminating reason is 
articulated, any inference of discrimination is dispelled. Lastly, the burden shifts back 
to the plaintiff to demonstrate the employer's articulated reason is Incredible and 
unworthy of belief. 

Here, based on the evidence presented, the court is unable to find that a prima 
facie case of discrimination has been made. There are no genuine issues of material fact 
as to the plaintiff taldng '1lntermittent" leave under the FMLA/WFLA. Plaintiff had 
returned to work after her allowed FMLA/WFLA leave and given her old job back. 
Nothing presented to this courl would create a genuine issue as to material fact that the 
employer should have somehow knew, or should have made further inquiry regarding 
if the leave could be under the FMLA or WFLA. lt was some seven weeks after her final 
FMLA leave ended. Plaintiff was not penalized fat· tal<ing FMLA/WFLA leave. With the 
passage of time, unspecific doctor's notes and vague phone cai!s from plaintiff, with 
nothing else, doom the discrimination case on summary judgment. The employer is not 
required to guess that it Is allowed leave. 

The court finds that the defendant's work attendance policy is not a "no fclult" 
policy which could violate the FMLA/WPLA. It is undisputed that if the rules of the 

;3s2s2-5 aooooa 



0037

policy are followed, there are no adverse consequences to the employee. The policy was 
not followed by the defendant to the extent that she could avoid adverse circumstances. 

Even if an argument could be made that a prirna facie case has been made by 
plaintiffs, under the burden shifting law outlined by both parties herein, the employer 
set forth a nondiscriminatory reason for the firing (violation of an appropriate 
attendance policy) and the plaintiff bas faiJed to show that the articulated reason by the 
employer is false or a pretext of some kind. 

Therefore, the court finds that there are no genuine issues of material fact 
regarding the remaining claim by plaintiff and grants defendant's motion for summary 
Judgment on the discrimination/retaliation claim, Plaintiffs motion regarding the same 
issue is denied. 

s2L. A__ 
Judge Kevin M. Roy 
Yakima County District Court 

35262-5 000005 
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;- ll.. t L) 
1· 11 1·1-rn1·1 - CLtH •, 

'1 6 SEP 26 P3 :46 

, r- ,<,::,h t. 1U1 
'I , r vu 

YAKIMA COUNTY DISTRlCT COURT 

Mario i Splf\dol(L, 
Plaintiff, 

vs. 

(J) F~t.ED 
JUL 2 2 2016 

YAKIM/li COUNTY 
01srAICT COURT 

16 2 0272 539 
Superior Cou1t No. ____ ___ _ 

District Couti No. \ Y · 7 \ q] 

NOTICE OF APPEAL AND 
CERTIFICATE OFFTLINGSTATUS 

I. Appellant, /v11.r16 !-S p1"1,lo (4. , the ~ Defendant above seeks 
review by the Superior Court of the Yakima County District ourt decision in the above 
cause number entered on the date of _ ___ _ ____ ____ ______ _ 

2, This case is: ,,.CJ:i.m.~al. The charge is: 
(~I Infraction Small Claim 

3. Decision(s) to be reviewed: O())rt:v _., f'd_,,,{.,, D.c-{2.,,,.,,,,/~4 {<, "'?o,l-.t>,., t,... S ~~<-t{·•iP7 

.I~ufM : a.~ ,,.,l_._,;-1'--J' , P. - ~ ,c/.;- !1<J · !J"7 /J, .St-( t-<'' ''t -'"~ : "'-!J,.,,,,, ,4-
aJ Iv f='MLJt f- t,,J_s F 2:... 1-~ rc: t "l (. •'! f1't1 --'1 -,. p frsc_.,.. ,i..., ,•,,-,.1/1.,,, c. /e,_;';zf 5 . c /.J C'r 

4. Within 14 days of the date this Notice of Appeal is filed the appellant will file and serve on J-z_ J::!.< 
all other parties a designation of the part of the record that needs to be transmitted to Superior I 
Court. Appellant will pay the cost of preparing the record Lo the Clerk of the District Court 
within IO days of notification by the Clerk that the record is ready unless payment has been 
waived by Lbe District Cou1t. 

5. Appellant will transcribe the electronic recording of proceedings in accordance with 
RALJ 6.3A and w ill file the transcript with the Su perior Court. 

6. A Defendant in a crimin al case must file a statement in the Superior Court and in the District 
Court indicating any change in his or her address at any time during the appeal. 

Nol ice or Appcul & Ccrtif,culc of Filing Stulus l'ugc I uf2 10/2009 

35262-5 000001 



0039

7. Copies of this notice will be served immediately on all other partieS-as required in 
RALJ 2.4(c). 

Dated: /J /2- ;? ;..., 
.. _ ./' 

' I 
I 

' , 

\ AP,pe11ant's Lawyer's Signature 
\ ' 

1=""<-iwr-"l-.; I/ a (rt,._/ ?::J. '1 > iJJ :. 

Print/Type Name & Bar Number 

Appellant's Signature 

PrintfType Appellant's Name 

~o 2- f--: 
Address 

Vif JL, 0 1~ Aur; 5fc 130 ______________ _ 
Address 

City State Zip City State Zip 

Print/Typ/Respondent' s Name & Counsel if known CERTIFIED COPIES 

Address 

/A.)fl 
City State 

9A9tJI 
Zip 

I do hereby certify that the fore90Jng Jnsttumenl Is a 
true aM correc1 copy of the original now on file in Yakima 
District s;,.~W,1ae,, Who,eOf, I hooby sol my~• 
!111s cft ,,f/1 ';_Of~#'.1 ,20k 
By. ~ l, ~ 

' -~~-ife~ei~,o~~~C~te~~-------

CLER.K'S CERTIFICATION OF FILfNG STATUS 

This matter is designated: 

A criminal appeal for which no filing fee is required at this time [RCW I 0.10.060). 
j,l A civil, infraction, parking or contempt appeal for which a tiling fee must be paid before the 

Notice of Appeal will be accepted for filing [RALJ 2.4(b)]. 
A civil, infraction or parking appeal for which an !11 Forma Pauperis petition has been 
granted aad the fi ling fee is waived [RCW 36. 18.022]. 
A de nova Small C laims appeal for which a filing fee must be paid before the Notice of 

Appeal w;,, be accepted"" tiling [RAU I.I] 

0

(1, ~ '! r2 !~ 
Dated: 9/rx¼, ll?, {_0~ r~ ,, 

'f: 5~ 'ft--,t71--t' ff E-{.) Clerk o the DisfrictCourt ...1..--

()x t<er ND't Ee, 
Notice nf Appcnl & Certificate ofFiling S1utus Pnge 2 of 2 

f2..E; r=, 'lF o 1rrc-
10/2009 

35262-5 000002 ______________ .., ____________ .., .. _____________ _ 
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•:• . 
.,. 

::.:-..::-::=·· 

St _. . ;1, F cour\ 
IN THE SUPERIOR COURT OF'ifHE STATE OF WASHINGTON 

fN AND FOR YAK1MA COUNTY 

VS. 

NO. / et; -z-027>5 -3'j 

ORDER .5, .I +~r 
11-J>p( e.. Jc'.i~ 

THIS MATTER HAVING COME ON for hearing before the undersigned 
judge/commissioner of the above-entitled court, it is hereby ORDERED THAT: 

T ~ r ~ "" 14 0i. +f er ~de. 1'1.&vo r-~ t// r:..--J /.,.-11A_r 't~.r t! 

1 ~ ~,GI cl, -sr,{.-e ~.s -I~ .,:,'L l"d,,.1Je~r/=tc'( ,4.,,.,,::.,, )be S 

ei-f3 r :-:vs k Je<:.t:Sl'il1' at ·rle. eirt,,i'uf.- c~,,-l 

0 t~!11
::) S. J, /"" -~vor· t> l- foffl(e. ~•'~ <-4.~ 

"Je•'\y/j s±he.. Pl""-;'4-i..fl-:. NzJ,-i}.,, ~ sc.t¼,,,l#'(..t..; 

Li"" 
DONE IN OPEN COURT this_/_,;;;>-._ 

Presented by: 

(~t~~ 
Attorney for ~ \~ Attorney~or ./-.....---la!.-..!=:..,;;;,l::.:!.......:::..:...:....r...,__ __ 

-../ 

35262-5 000892 
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No. 352625 

COURT OF APPEALS, DIVISION Ill, 
OF THE STATE OF WASHINGTON 

Mnria Espindola, 

Appellants/Plaintiffs, 

V. 

Apple King, Inc., 

Respondents/Defendants. 

APPELLANT'S MOTION FOR DISCRETIONARY REVIEW 

Favian Valencia, WSBA# 43802 
Counsel for Appellant 
Sunlight Law. Pile 
402 E Yakima Avenue, Suite 730 
Yakima, WA 98902 
(509) 388-0231 
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l. IDENTITY OF PARTIES 

The moving party is Appellant Maria Espindola (hereinafter 

"Appellant") individually and Respondent is Apple King, Inc .• (hereinafter 

"Respondent") individually as a Washington State for profit corporation. 

II. DECISION 

Appellant is seeking review of the district court's order granting 

summary judgment to Respondent on the claims of employment retaliation 

pursuant to Family Medical Leave Act (hereinafter "FMLA") and 

Washington Stace Family Leave Act (hereinafter "WSFLA"). The superior 

court of Yakima County affinned the district Court' s order on May I, 

20 J 7, a copy of the order is attached hereto as Exhibit 4. This appeal is 

brought pursuant to RAP 2.3(d)(3) because the lower courts' decision 

involve an issue of public interest due to the fact that Appellate Courts of 

Washington have not weighed in on the practical application of FMLA 

and WSFLA retaliation claims and the uial courts are having to resort to 

federal and out of state interpretations of similar laws. 

Ill. ISSUES PRESENTED FOR REVIEW 

I. Whether an employer violates the FMLA and/or WSPLA when he 

terminates an employee for using protected leave. 

IV. RELEVANT FACTS 
l. Respondent uses a "no-fault" attendance policy. This policy 

requires employees Lo give 24-hour notice and proof of appointments, 

otherwise points are deducted. If a worker reaches 24 points in the span of 

Appellant 's Motion.for 
Discreliona,y Review 
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a year, the worker is tennlnated. A worker's points are reset to zero each 

year on the first of May. Exhibit A, P. I. 

2, Respondent uses only this "no-fault" attendance policy and does 

not have a policy to allow employees leave for medical conditions. Exhibit 

4, Armida Aparicio's Dep. at 50. 

3. On August 2 1-25, 201 1, Appellant was hospitalized and Appellant 

provided Respondent with her doctor1s note from Memorial Hospital with 

the following: "Ms. Espindola, has been in the hospital 8/21-8/25. And 

will be unable to return to work at least until after her follow-up 

appointment with me on 8/31/11 ." Exhibit I , Employer Bates# 25. 

4. Thereafter, however, between September 8th and December 30th 

of 201 1, Appellant hod to miss work or leave early intcnninently a total of 

twelve times due to her serious health conditions related to her 

hospitalization. Respondent penalized Appellant with a total of sixteen 

( 16) points for missing or leaving early from work when she was ill or had 

to go to a doctor's appointment. Id at Exhibit 3, Bates 5, 6, 7, 8, 9, I 0, 12, 

13. During this period of time. Appellant provided respondent with written 

doctor' s notes indicating that she needed time off work on September 9th, 

16th, October 12th, November 22nd and December 27th. Id. Bates# 25, 

27, 29, 32, 33. and 34. 

Appellant 's Mvlivn.f()r 
Discretionary Review 2 
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5, Appellant deducted two points from Respondent on July 20, 2011 

despite the fact that Respondent provided a doctor's note that indicate that 

Appellant needed two days of bed rest. Id. Bates# 4. 

6. Besides the written notices. Appellant also gave verbal notice to 

Respondent that she was suffering from kidney stones, diabetes and that 

she needed maternity leave. Exhibit 2, 9:23-10:5; 22:2-23: 15. Appellant 

even had to ask Employer through supervisors, German and Annida, to be 

allowed to check her blood sugar at work and she was allowed to do this 

in the kitchen or the bathroom. Id. Appellant gave at least verbal notice 

every time she was absent. Id. 25:12-16. Exhibit 4, Armida Aparicio's 

Dep. at 41 . If Appellant had not at least called her supervisor to give 

notice, she would have had twelve ( 12) points deducted and used against 

her towards the no-fault attendance policy. Id. 

7. On April 20, 2012, Respondent was tenninated because she 

exceeded the twenty four (24) points allowed by Respondent's no-fault 

attendance policy. Exhibit 3, Deposition of German Lopez, at 48. 

V. ARGUMENT 
A. DISCRETIONARY REVIEW 

This Court has authority to exercise its discretion to take on review 

of the lower court' s order pursuant to RAP 2.3(d)(3). This case involves 

an issue of broad public importance because our State' s Appellate Courts 

Appellant '.v Moliunfor 
Discreliona,y Review 3 
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have not interpreted and/or directly applied the FMLA and WSFLA. Our 

State's ordinary citizens do not have any guidance from our Courts as to 

how to implement the FMLA and WSFLA. Our state's district courts also 

do not have any direct guidance to implement these regulations and have 

to resort to federal and other states' interpretations of these regulations. 

This case provides the perfect opportunity to this Court to breath life into 

the FMLA and WSFLA so that these can provide clear and sensible 

guidance to the workforce of our State. 

B. STANDARD OF REVIEW ON APPEAL FROM SUMMARY 
JUDGMENT 

The legal standard that the district court was following in making its 

decision was the standard of summary judgment. Review of an order of 

summary judgment order is de novo. McDevill v. Harborview Med. Ctr., 

179 Wash.2d 59, 64, 316 P.3d 469 (2013). Summary judgment is proper 

when the pleadings, depositions, answers. interrogatories, admissions on 

file, and any arfidavits show "there is no genuine issue as to any material 

fact" and the "moving party is entitled to judgment as a matter of law." 

CRLJ 56(c). Material facts arc those on which the outcome of litigation 

depends, in whole or in part. Schmin v. Langenour. 162 Wn. App. 397, 

404, 256 P.3d 1235 (2011 ). Where the parties disagree regarding a 

question of fact. if"reasonable minds can reach but one conclusion," the 

Appellant's Motion for 
Discretionary Revie111 4 
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question may be decided ' ·as a matter of law." Roger Crane & Assoc .• Inc. 

v. Felice, 74 Wn. App. 769. 776,875 P.2d 705 (1994). 

Once the moving party meets the burden going forward, the nonmoving 

party (Respondents) must set forth specific [admissible) facts sufficiently 

rebutting the moving party·s contentions and disclosing the existence of 

material issues of fact. Pain diagnostics and Rehabilitation Associates, 

P.S. v. Brockman, 97 Wn. App. 691. 697. 988 P.2d 972 (1999). The 

nonmoving party can no longer rely on the allegations in its pleadings and 

must set forth specific facts showing that there is a genuine issue for trial. 

Aircraft v. Wallingford, I 7 Wn. App. 853, 854, 565 P.2d 1224 (l 997). 

While the moving party has the burden of showing no genuine issue of 

material fact, the moving party is not required to refute speculation, 

conjecture. or possibility alleged by the nonmoving party. Bates v. Grace 

Unite!!, 12 Wn. App. 111. 115. 529 P.2d 466 (1974). Also See, Pain 

diagnostics and Rehabilitation Associates, P.S. at 697 (" [N)onmoving 

party may not rely on speculation, argumentative assertions that 

unresolved factual issues remain, or consideration o f its affidavits, at face 

value"). If from the evidence a reasonable person could reach only one 

conclusion, the motion for summary judgment should be granted. 

Jacobson v. State, 89 Wn. 2d 104, 108,569 P.2d I 152 (1977). 

Appellant 's Motion.for 
Discre1iona1y Revie111 5 
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B. FMLA AND WSFMLA RETALIATION PRIMA FACIE 
CASE 

An employee may establish a prima facie case of retaliation by 

showing: exercise of a protected FMLA right; adverse effect on the 

employee by an employer's action; and a causal connection between the 

employee's protected activity and the employer's adverse action. Hodgens 

v. General Dvnamics Corp ... 144 F3d at 161. 

a. Exercise of an FMLA protected right 

An employee may establish a prima facie case of retaliation by 

showing: exercise of a protected FMLA right; adverse effect on the 

employee by an employer's action; and a causal connection between the 

employee's protected activity and the employer's adverse action. Hodgens 

v. General Dynamics Corp .. 144 F3d at 161. 

To qualify to take an FMLA protected right, a Appellant has to 

prove the following: 1) she was eligible for FM LA' s protection; 2) her 

employer was covered by FMLA 's protection; 3) she was entitled to leave 

under FMLA; 4) she provided sufficient notice of her intent to take leave; 

and 5) her employer denied her the FMLA benefits to which she was 

entitled. FMLA of 1993, § 104(a)(l), 29 U.S.C.A. § 2614(a)(l); 29 C.F.R. 

§ 825.220(b). 

An employee is entitled to leave under FMLA and satisfies the 

third prong when there is a "serious health condition" that makes the 

Appellant ·s Mo/Ion/or 
Di.\'l:retionary Review 6 
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employee unable to perform the functions of her job. id. § 825. l I 2(a)(4). 

Under FMLA, an employee is also entitled to leave for the birth of a child. 

Jd. § 825. l I 2(a)( I )(2)(3). "Serious health condition" is defined as a 

physical or mental illness, injury or impairment that involves inpatient 

care or continuing treatment by a healthcare provider: 29 U.S.C. §§ 2611 , 

2612(a)( I )(D). ··continuing treatment'' is defined as a period of incapacity 

of more than three (3) consecutive calendar days that involves ongoing 

treatment of a health care provider; any period of incapacity due to 

pregnancy or for prenatal care; any period of incapacity or treatment due 

to a chronic serious health condition; or a period of absence lo receive 

multiple treatments for certain conditions. 29 C.F.R. § 825.1 l4(a)(2). 

An eligible employee can take continuous leave, intennittent leave, 

or reduced schedule leave when medically necessary. 29 C.F.R. § 

825.203(a). "lntennittent leave" is defined as "leave taken in separate 

·period of time due to a single illness or injury, rather than for one 

continuous period of time, and may include leave of periods from an hour 

or more to several weeks." 29 C.F.R. § 825,800. 

The founh prong rcquirt!s that an employee provides sufficient 

notice of her intent to take leave. When the need for FMLA leave is 

foreseeable, the employee must give the employer 30 days advanced 

notice. 29 C.F.R. § 825.302(a). However, when an emergency situation 

Appellant's Motion/or 
DiscretionmJ1 Review 7 
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arises, an employee should give notice "as soon as practicable under the 

facts and circumstances of the particular case." Id. § 825.303. When an 

employee gives notice of her intent to take leave, the leave requested does 

not need to be designated as FMLA leave by the employee. Instead, it is 

the employer's responsibility lo designate leave as FMLA leave. and to 

notify the employee that the requested leave will be "charged" as FMLA 

leave. 29 C.F.R. §§ 825.301 (a), (b). Additionally. an employer can 

designate the leave as FMLA leave retroactively only when doing so will 

not bann the employee. 29 C.F.R. § 825.JOl(d). Notice of an employee's 

intent to take leave can be communicated to the employer in person, by 

telephone, or by other electronic means. Id. § 825.303(b). 

b. Employee has to prove that she suffered an adverse 

employment action. 

Employee has to show that she suffered an adverse employment action 

such that a reasonable employee would have found the challenged action 

materially adverse Wierman "· Ca.,·<•y ·s General Stnre.1·, 638 F3d 984, 999 

(8th Cir. 201 1 ); Milieu, .. Metro-North R.R. Co. (2nd Cir. 201 l ) 658 F3d 

154. 164-1 65; Bre11dse11 I'. Moturolu, Inc. 512 F3d 972. 979 (7th Cir. 

2008) .. lt is undisputed that Appellant' s termination constitutes an 

adverse employment action under the FMLA and WSFLA. 

Appellant's Motion.for 
Discrelionwy Review 8 
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c. Appellant then has to show a connection between 
protected activity and adverse action, and that 
Respondent docs not have a legitimate retaliatory 
reason for the adverse action. 

Appellant has lo show a causal connection between the employee's 

protected activity and the employer's adverse action. Hodgen.,· v. Cicncral 

Dynamics Com.. 144 FJd at 161. Similarly, Respondent then must The 

employer must respond with a legitima/c;, nondi.Icriminatory reason for its 

actions. King v. Preferred Technical Group (7th Cir. 1999) 166 f-Jd 887. 

892; Sahourin v. Universirv o(Utah (I 0th Cir. 2012) 676 FJd 950. 961-

962; lovlundv. £mp/overs M111. Cas. Co. (8th Cir. 2012) 674 F3d 806. 

812-811. 

An attendance policy is not a sufficient reason to tenninate, and is 

actually prohibited. The regulation provides that FMLA leave may not be 

considered under an employer's "no-fault" attendance policy. Bachelder v. 

America WesJ Airlines. Im: .. 259 F3d 1112. 1122 • citing 29 CFR § 

825.220(c); see also Xin Liu v. Amwm1 Corp .. 347 F3d 1125. 1136-1137; 

Pagel v. TIN Inc. {7th Cir. 20 I 2) 695 FJd 622. 63 I. 

C. WASHINGTON STATE FAMILY LEAVE ACT ("WSFLA") 

Simjlarly, RCW 49.78.220, our state' s counterpart to the FMLA, 

entitles an employee to: 

''a totaJ of twelve workweeks of leave during any twelve­
month period for one or more of the following: (a) Because 
of the birth of a child of the employee and in order to care 

Appellant 's Motion/or 
Discretionary Review 9 



0051

for the child; [ or] (d) Because of a serious health condition 
that makes the employee unable to perform the functions of 
the position of the employee." 

Furthermore, RCW 49.78.230(1)(b) establishes that 

"leave may be taken intermittently or on a reduced leave 
schedule when medically necessary for medical treatment 
of a serious health condition by or under the supervision of 
a health care provider~ or for recovery from treatment or 
recovery from a serious health condition." 

RCW 49. 78.300( I )(b) makes it unlawful for an employer to discharge 

an individual for taking WSFLA leave. 

D. Appellant has presented sufficient evidence to establish each or 
· the elements to overcome summary judgment on her claim of 
employment retaliation pursuant to FMLA and WSFLA 

Respondent' s answers to the Complaint admit the elements necessary to 

establish that it is an employer covered by the FMLA and WSFLA and 

that Appellant is a covered employee. It is also undisputed that Appellant 

availed herself of FMLA/WSFLA-protected right by giving notice and 

taking time off work for her serious health condition and the serious health 

condition of her children. There is no dispute that Appellant suffered an 

adverse employment action by being terminated. 

The main dispute arises on the issue of whether Appellant's termination 

was connected to her taking of protected FMLA/WSFLA leave, whether 

Respondent retaliated against Appellant. The evidence shows that 

Respondent deducted points against Appellant for taking FMLNWSPLA 

as fo llows: 

Appellant 's /11/otionjor 
Discretionary Review 10 
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Date Points Bates# 

July 20, 2017 2 points 3 and 4 

October 25, 201 1 2 points 25. 27, 29 and 32 

November I 0, 20 I I 3 points 25, 27, 29 and 32 

December 9, 201 1 2 points 25, 27, 29, 32 and 33 

December 19, 201 I 2 points 25, 27, 29, 32 and 33 

December 20, 20 11 3 points 25. 27, 29, 32 and 33 

December 30, 20 I I 2 points 25, 27, 29, 32, 33 and 
34 

March 23, 2012 2 points 25, 27, 29, 32, 33 and 
34 

March 24. 2012 3 points 25, 27, 29, 32, 33 and 
34 

March 26, 2012 3 points 25, 27, 29, 32, 33 and 
34 

April 17, 2012 2 points 25. 27, 29, 32, 33 and 
34 

Total Points Used Against 23 
Appellant points 

Exhibit I. Furthermore, the Respondent's CR 30(b)(6) representative 

admitted that Appellant gave, at least verbal notice, besides the written 

notices illustrated above, when she was going to miss work. Furthermore, 

the only reason that Appellant was terminated was for having too many 

points in the no-fault attendance policy. Even one FMLA/WSFLA­

protected leave being counted against an employee satisfies the 

Appellant·.\' Molionfor 
Discretionary Review l 1 
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requirements of a prima facie case of discrimination. / lodgens v. General 

D1•namics Corp .. 144 F3d at 161 . In this case there are eleven instances of 

penalizing Appellant for taking protected leave. This is more than 

sufficient evidence to establish a genuine issue of material fact to deny 

summary judgment. 

Respondent's alleged non-discriminatory reason to overcome 

Appellant's prima facie case is also invalid because it merely says that she 

was tenninated due to there no-fault attendance policy. Respondent's no­

fault attendance policy is an FMLA violation in and of itself. 29 CFR § 

825.220(c). Respondent's no-fault policy is exactly what the regulations 

are designed to protect employees from because these no-fault policies do 

not honor the fact that f'MLA and WSFLA protect intermittent leave and 

allow employees to give notice less 30 days notice when there are 

emergencies related to their health conditions. Bachelder ·''· America West 

Airlines. Inc:., 259 F3d 111 2, 1122. citing '.!9 CFR § 825.220(c); see also 

Xin Liu v. Amwav Corp .. 34 7 F3d 1125. 1136-113 7; Pugel v. TIN Inc:. 

(7th Cir. 2012) 695 F3d 622, 631. Respondent's reason for terminating 

Appellant is not sufficient to overcome summary j udgment. 

FMLA and WSFLA are strict liability statutes. Appellant took 

leave and Respondent terminated her. The only reason that Respondent 

has given is that she violated its attendance policy. This is a violation of 

Appel/uni '.1· Molionfi,r 
Disc:reliona,y Review 12 
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the FMLA and WSFLA. Therefore, Appellant respectfully requests that 

the lower court's decision be reversed. 

VJ. OUR STATE'S WORKFORCE NEEDS GUIDANCE FROM 
OUR APPELLATE COURT ON IMPLEMENTING THE FMLA 

AND WSFLA IN OUR STATE 

Although there is no statewide case law directly interpreting the 

WSFLA our Supreme Court has been clear that "remedial statutes in Title 

49 RCW should be liberally construed to carry out the legislature's goal of 

protecting employees." Bos1ain v. Food fap., Inc., 153 P.3d 846, 852 

(Wash. 2007). The only authority on applying the WSFLA is derived from 

federal and other states' precedent. Our state has a more progressive and 

practical view on the application of our laws and it is not appropriate to 

use authority from other jurisdictions. 

VII. CONCLUSION 
For all these reasons, Appellants respectfully request this Court to 

review the trial court' s discovery orders. 

Respectfully submitted this 16th day of June, 2017. 

/S/ Favian Valencia 
Favian Valencia, WSBA#43802 
Attorney for Maria Espindola, Appellant 
Sunlight Law, Pile. 
402 E. Yakima Ave, Ste 730 
Yakima, WA 98901 
(509)388-023 1 

Appellant ·.~ Motion./i)i' 
Discretionary Review 13 
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CERTIFICATE OF SERVICE 
The undersigned makes the following declaration certified to be true under 
penalty of perjury pursuant to RCW 9A.72.085: 

On the date given below, I hereby certify that the attached 
document hereto was served on the following in the manner indicated: 

Gary Lonand 
Meyer, Fluegge & Tenney 
230 S. 2nd Street, fl IO 1 
Yakima, WA 9890 I 

The Court of Appeals of the State of 
Washington Division Ill 
500 N Cedar St 
Spokane, WA 99201-1905 
Fax (509)456-4288 

[ j Electronic mail 
[ ] Facsimile 
[x] Legal Messenger 
[ ] U.S. mail 
[ ] Other: hand delivered 

l J Electronic mail 
[ ] Facsimile 
[ ] Legal Messenger 
[ ] U.S. first class mail 
[ x] Other: Court website 

I certify under penalty of perjury under the Jaws of the State of 
Washington that the foregoing is true and correct 

Executed this /lpih day of June 2017, at Yakima, Washington. 

Appellant 's Morion.for 
Discretionary Review 14 
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Espindola v . Apple King Armida Aparacio 4/29/2015 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON AT YAKIMA 

MARIA G. ESPINDOLA, 

Plaintiff , 

vs . 

APPLE KING , a limi ted 
liability company, 

Defendant . 

NO . 144197 

DEPOSITION UPON ORAL EXAMINATION OF ARMIDA APARICIO 

April 29, 2015 
10 : ~3 a . m. 

230 South 2nd Street 
Yakima, Washington 

TAKEN AT THE INSTANCE OF THE PLAINTIFF 

REPORTED BY : 
SUSAN E. ANDERSON, RPR, CCR 

Central Court Reporting 
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3 April 29, 2015 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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23 

24 

25 
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BY MR . VALENCIA 

EXHIBIT NO . 25 
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PAGE NO . 
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PAGE NO. 
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Yakima Valley Farm Workers Clinic1 10/11/2011 

EXHIBIT NO . 15 36 
Maria Espindola Time Slip 

EXHIBIT NO . 26 37 
Maria Espindola Time Slip 

EXHIBIT NO . 18 40 
Maria Espindola Time Sli p 

EXHIBIT NO . 27 41 
Maria. Espindola Time Slip 

EXHIBIT NO . 26 46 
Yakima Valley rarm Workers Clinic , 04/04/2012 
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Espindola v. Apple King Armida Aparacio 4/29/2015 

1 BE IT REM8MBERED that on Tuesday, April 29 , 

2 20 15 , at 10:53 a.m. at 230 South 2 nd Street, Yakima, 

3 Washington, the deposition of ARMIDA APARICIO was 

4 taken before Susan E. Anderson, Registered, 

5 Professional Reporter and Notary Public. The 

6 following proceedings took place: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

ARMIDA APARICIO, being first duly sworn to tell 

the truth, the whole truth and 

nothing but the truth, testified 

as follows: 

MR. LOFLAND: Before we start let ' s put a 

stipulation on the record that we will be using 

the depositions that were -- excuse me, not the 

depositions , the exhibits that were introduced and 

utilized in the previous deposition . In this one 

anytime we refer to an exhibit by number it will 

refer to the same exhibit number that is part of 

the past deposition; is that correct, Counsel? 

MR . VALENCIA: That is correct. 

MR. LOFLAND: Okay. 

23 8XAMINATION 

24 BY MR. VALENCIA: 

25 Q, All right. Can you please say and spell your full 

Page 4 
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( 
Espindola v. Apple King Armida Aparacio 4/29/2015 

1 the next year? 

2 A. Uh-huh. 

3 Q. If they get 24 points they get terminated? 

4 A. Yes, they do. 

5 Q . And then who makes the decision to terminate them? 

6 A. German. 

7 Q. Okay. And does this policy apply to you? 

8 A. Yes. 

9 Q. Okay. And one of the things that I noticed on here 1 

10 Armida, is that it doesn't talk about -- doesn ' t say 

11 how many points should be awarded for somebody being 

12 at the hospital or being ill. 

13 How do you how do you take that into account 

14 to apply this point policy? 

15 A. Every -- like we -- say that to an employee verbally. 

16 If they have an emergency, like being in the hospital 

17 or for a funeral or a car accident , something like 

18 that , there's no points there . So we don't take any 

19 points £or -- for absence for the days that they stay 

20 in the hospital or any emergency . There ' s no points 

21 there . 

22 Q. Well, what if somebody's sick but is not at the 

23 hospital 1 then in that case do you have to give points 

24 or no points in that case? 

25 A. In that case it will be points because their absence . 

Page 11 
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I C E R T I F I C A T £ 

2 STATE OF WASHINGTON 
SS, 

3 COUNTY OF YAKIMA 

4 This is to certify that I, Susan E . Anderson, 

5 Certified Court Reporter and Notary Public in and for 

6 the State of Washi~gton, residing at Yaki~a, r~~~=~ E j 

7 the within and foregoing deposition; said deposition 

8 being taken before me as a Notary Public on the date 

9 herein set forth; that the witness was first by me 

10 duly sworn; that said examination was taken by me in 

11 shorthand and thereafter under my supervision 

12 transcribed, and that same is a full , true and correct 

13 record of the testimony of said witness, including all 

14 questions, answers and objections, if any, of counsel. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I f urthe~ certify that I am not a relative or 

employee or attorney or counsel of any of the part i P~, 

nor am I financially interested in the outcome of the 

cause. 
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SUSAN E - ANDBRstrn RPR, -= ~ o;_--~¥,:-_~~--<cfr/ 
CCR NO. 2 4 9 3 ·=-____ WM,Hl\'i6 ;,/ 
Notary Public in and foi:- the Stat~,.,_,,_,..,1/1111 

of Washington, residing at Yakima 
My Commission expires on January 9, 
2016 
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EMPLOYEE RIGHTS 
UNDER THE FAMl~Y AND MEDICAL LEAVE ACT 
THE UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION 

LEAVE 
ENTITLEMENTS 

BENEFITS & 
PROTECTIONS 

ELIGIBILITY 
REQUIREMENTS 

REQUESTING 
LEAVE 

EMPLOYER 
RESPONSIBILITIES 

ENFORCEMENT 

Eligible employees who wolk for a covered employer can take up to 12 weeks of unpaid, jot>-protected leave in a 12-month per1od 
for the following roasons: 

• The birth of a child or placement of a child for adoption or foster care; 
• To bond with a child (leave must be taken within one year of the child's birth or placement); 

To care for the employee's spouse, child, or parent who has a quallfyJng serious health eondfllon; 
Forthe employee's own qualifying serious health condition that makes the employee unable lo perform the employee"s Job; 
For qualifying exigencies relaled to the foreign deployment or a military member who Is the employee's spouse, 
child, or parent. 

An eligible employee who Is a covered servlcemember's spouse, child, parent, or next of kin may also take up to 26 weeks 
of FMLA leave In a slnglo 12-month period to care for the servlcemember with a serious Injury or Illness. 

An employee does not need to use leave In one block. When It Is medically necessary or otherwlse permlt(ed, employees 
may take leave lnt·ermlttenUy or on a reduced sc;hedule. 

Employees may choose, or an employer may require, use of accrued paid leave whlle taking FMLA leave. If an employee 
substitutes accrued paid leave for FMLA leave, the employee must comply with the employer"s normal paid leave policies. 

White employees a,e on FMLA leai.ie, employers must continue health Insurance coverage as lf the empfoyees were not on leave. 

Upon return trom FMLA leave, most employees must be restored to the same Job or one nearly ldenlfcal to It with 
equivalent pay, benefits, end other employment terms and conditions. 

An employer may not Interfere with an Individual's FMLA rights or retaliate against someone for using or trying lo use FMLA leave, 
opposing any practice made unlawful by the FMLA, or being Involved In any proceeding under or related to tho FMLA. 

An emploiee who works for a covered employer must meet three criteria In order to be eligible tor FMLA leave. The employee must 

Have worked for the employer for at least 12 months; 
~aVA at IAas.t 1 ,250 hnur~ nf ~ArvlcA In the :I?. mnnth~ heforo t~klng leave;• And 

• Work at a location where the employer M s at least 50 employees within 75 miles of the employee's workslle. 

"'Special 8 hours of service"' requirements apply to airline flight crew employees. 

Generally, employees must give 30-days' advance notice of tho noed for FMLA leave. If It is not possible to give 30-days' notlce. 
a.n employee must notify the employer as soon as possible and, generally, follow the employer's usual procedures, 

Employees do not have to share a medical diagnosis, but must provide enough Information to the employer so It can determine 
If the leave qualJfles for FMLA protectlon. Sufficient Information could lncludo Informing an employer that the employee Is or 
will be unable to perform his or her Job functions, that a famlly member cannot perform dally act11r1Ues, or U,at hospltalilaUon or 
continuing medic.al treatment is necessary. Employees must Inform the employer lf the need for lea"Je ls for a reason for Whlc·h 
FMLA leave was previously taken or certified. 

Employers can require a certlflcatlon or periodic recertlflcatlon supportlng the need for leave. tf the employer determines that the 
certification Is Incomplete, It must provide a written notice lndlcatlng what additional Information Is required. 

Once an employer becomes aware that an employee's nl!fid for leave Is for a reason that may qualify under the FMI.A, the 
employer must notify the employee If he or she Is ellg!ble for FMLA leave and, If eligible, must also provide a notice ol rights and 
responslbilltles under the FMLA. If the employee is not eligible, the employer must provide a reason for lnellgtblllty. 

Employers must notify lls employees If leave will be designated as FMLA leavo, and tf so, how much leave will be designated as 
FMLAleave. 

Employees may file a complaint with the U.S. Department of labor, Wage and Hour Division, or may bring a private lawsuit 
against an employer. 

The FMLA does not affect any federal or state law prohibiting discrimination or supersede any state or local law or collective 
bargaining agreement that provides greater family or medical leave rig!hts. 

For additional information or to file a complaint: 

1-866-4-USWAGE 
(1-866-487-9243) TIY: 1-877-889-5627 

www.dol.gov/whd 
U.S. Department of Labor I Wage and Hour Division 

~~ a 

awaa 
WAGE ANO HOUR DIVISION 

WHl420 Af.1104116 
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I. INTRODUCTlON 

This is an appeal of the June 22, 2016 decision and order of 

District Cowt Judge Kevin Roy in which he granted Apple King's Motion 

for Summary Judgment on Ms. Espindola's claim of 

discrimination/retaliation under the Family Medical Leave Act (" FMLA'') 

and Washington Family Leave Act ("WFLA"). (CP 4-5). 1 

In the complaint filed by Espindola it was alleged that her 

employment with Apple King was termU1ated 

.. .in retaliation and discrimination for m issing work due to 
her pregnancy and serious health condition during her 
pregnancy which violated the FMLA 29 U.S.C. § 2614, 29 
C.F.R. 825.215 (a) ... and RCW 49.78 [the WFLA]. 

Complaint ~4.6 (CP 40). 

Espindola admitted that she was tenni.nated because "she had loo many 

unexcused absences" (CP 39 Complaint p.4 ~3. l 7) and that the 

tennination occurred because she accumulated too many points under the 

Apple King attendance policy (CP 309 Ex. 12 Dep. Espindola 18: 13-15). 

There is no dispute that Ms. Espindola had a sig11ificant number of 

absences - some twenty 11U1e (29) absences in a one year period ( I 8 of 

which were excused). Howevei:, Ms. Espindola claims that some of the 

twelve (12) unexcused absences were FMLNWFLA qualified, sh.ould not 

1 On appeal to the Superior Court of Yakima County Judge McCarthy reached the same 
result granting summary judgment in favor of Apple King. 
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have been couJJted, and that the resulting termination was improper. 

However, eleven (11) of those absences were excused and did not 

accumulate points under the absentee policy, none of the otber absences 

were because of a "serious health condition." 

The focus of the inquiry must be on three aJ·eas: (I) is there any 

evidence of record to show the absences were the result of a serious health 

condition of Ms. Espindola or a family member which would qualify the 

absence for protected leave; (2) did Ms. Espindola provide adequate notice 

to alert Apple King that an absence would qualify for FMLA leave; and 

(3) did Ms. Espindola comply with the Apple King Attendance Policy. 

The answer to each of those questions is no. There is no evidence 

in the record to suppmt the claim the absences were for a serious bealth 

condition, the notice given by Ms. Espindola was not sufficient, and she 

did not comply with the absentee policy. 

fl. STATEMENT OF FACTS 

A. Procedural History 

1. The Washington Human Rights Commission finds 
"no reasonable cause" and dismisses Espindola's 
complaint. 

On December l 0, 20] 2 Ms. Espi.ndola filed a complaint with the 

Washington Human Rights Commission ("WHRC") in which she alleged 

that she had been discriminated against on the basis of gender and 

2 
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disability. Following investigation, the WHRC issued a "no reasonable 

cause'' detetmination and dismissed the complaint on July 26, 20l3. (CP 

294 Ex. 10). 

2. The District Court dismisses Espindola's claims. 

An unverified complaint was filed on behalf of Ms. Espindola on 

July J 6, 2014. The complaint alleged violations of (I) the Washington 

Law Against Discrimination RCW 49,60; (2) the Americans with 

Disabili1ies Act, 42 U.S .C . § 12111; (3) the Family Medical Leave Act, 29 

lJ.S.C. § 2414; and (4) the Washington Family Leave Act, RCW 49.78. 

(CP 36-42). 

Judge Roy entered an order grnnting summary judgment in favor 

of Apple King on the claims of violation of (]) the Washington Law 

Against Discrimination; (2) the Americans with Disabilities Act; and (3) 

the Plaintiffs claims of interference under the FMLA. (Order on 

Summary Judgment date: February 19, 2016 (CP 530-531 ); Letter Opinion 

dated January 14, 2016 (CP 453)). 

Judge Roy then granted Apple King' s motion for summary 

judgment on the retaliation claims. A letter decision was issued on June 

22, 2016 (CP 4-5) and an order was entered on September 16, 2016 (CP 8-

9). 

3 



0074

Judge Roy found Espindola had not established a prima facie case 

of discrimination/reta)jation. ln reaclting that decision he found (I) 

Espindola bad taken FMLA/WFLA leave and had been returned to her 

position; (2) Espindola was not pena)jzed for taking FMLNWFLA leave; 

(3) there was no evidence presented that the employer knew or should 

have known of the need to " intermittent" FMLA leave; (4) the doctor's 

notes did not provide notice; (5) vague telephone calls djd not provide 

notice; (6) the attendance policy is not a uo fault policy; and (7) Espindola 

did not comply with the policy requirements. The Judge also found that 

even if a prima facie case had been established Espindola was unable to 

prove the legitimate non-discriminatory reason was false or a p retext. (CP 

4-5). 

3. The Superior Court dismisses Espindola's claims. 

On July 22, 2016 Espindola's Notice of Appeal was filed (CP 1-2). 

The notice only reque$ted review of Judge Roy's order of June 22, 2016 

(CP J) dismissing on summary judgment the claims of 

retaliation/discrimination under the FMLA and WFLA No appeal was 

filed on the other claims. 

On May 1, 2017 Judge Michael McCarthy upheld the decision of 

District Court Judge Roy and again granted summary judgment in favor of 

Apple King on the claim of retaliation/discrimination. (CP 892). 

4 
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4. The Court of Appeals. 

On May 3, 2017 counsel for Ms. Espindola filed a Notice of 

Appeal to Division TTL Thereafter, on June 16, 2017 counsel filed a 

Motion for Discretionary Review. The Motion for Discretionary Review 

was granted by the Commissioner on August 4, 2017. Apple King moved 

to modffy the Commissioner's ruliJ1g on September S, 2017. That motion 

was denied by the court on October 19, 2017. The matter is now before the 

COUJi. 

B. Statement of case. 

1. Parties 

Apple King is a Washington limited liability company (CP 220 p. I 

iP ). [t operates a fruit warehouse and packing facility in Yakima County. 

(CP 220 p. I i12). Ms. Espindola was employed by Apple King in August 

2007 and worked ih the packing operation (CP 221 p.216). 

2. The policy 

Apple King adopted and implemented an attendance policy that 

resulted in termination upon reaching a specified accumulation of points. 

The policy provided: 

Apple King, LLC understands that there will be times when 
employees wHI m iss work due to illness or other unforeseen 
reasons. H is equally important for the employee to 
understand the imp011ance of maintaining a good attendance 
record. Good attendance reflects positively on the packing 

s 
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house as a whole. As of May l ~1 2011, we will put into 
practice a revised 24 point attendance scoring system. Each 
employee will have 24 points to use up between May I st and 
the last day of April. You will start with O points and each 
attendance infraction will be counted in the following 
manner. 

NO POINTS will be cOLmted for appts. With 24 hr. notice 
and proof of apt. 

2 Points for not giving 24 lu·. notice regardless of proof 

2 Points for being Tardy 

2 Points for leaving before end of shift without proof of 
appointment 

3 Points per absence without proof of appointment (unless 
you use a Vacation Day) 

12 Points fora NO CALL-NO SHOW 

No points will be counted for L&l appointments. 

lf you reach the 24 point mark before the designated time. 
your employment will be tern1inated. Jt is very important to 
understand that this will be the same for all Packing House 
employees. Every 1 s1 of May each employee will start with 0 
points once again only i f they have managed not to reach the 
24 point mark by the end of the last day of April. We 
strongly encourage you to set up your appointment on your 
day(s) off. In order to facilitate th.is on our behalf we will be 
rotating tbe groups less frequently. lf we do move the groups 
we will try to let you know at least 2 weeks in advance. 

CP 233 Ex. l 

Under t he policy an employee did not accumulate points if the employee 

bad an appointment, provided proof of the appointment, and gave advance 

notice, or if did not give advance not.ice used a vacation day (CP 221). No 

6 



0077

points were assessed for emergencies, hospitalizations, funerals, or 

accidents (CP 221). At the time Ms. Espindola was employed by Apple 

King she received a copy oftbe attendance policy (CP 235). 

3. Ms. Espindola 's attendance. 

Apple King maintained a daily attendance record for employees, 

including Ms. Espindola (CP 221). Ms. Espindola' s attendance record 

shows the fol lowing history of absences and accLtmulation of points as 

follows: 

The count of absences begins May 1st of each year. Ms. 

Espindola' s unexcused absences were as foJlows: 

Unexcused (CP 238 Ex. 3) 

2011 Points Reason Bates No. 
May20 2 points No excuse slip 1 

Ju.ly 20 2 points No excuse slip 3 
Notice same day 

October 25 2 points No excuse slip 5 

November JO 3 points Absent/no notice 6 

December9 2 points Late/tardy 7 

December 19 2 points Late/tardy 8 

December20 3 points Absent/no note 9 

December 30 2 points Late/ tardy 10 

2012 Points Bates No. 
March 23 2 points Late/tardy 11 

March 24 3 points Suspended l l 
Absent/no note 

March 26 3 points Absent/no note 12 

April 17 2 points Late/tardy 13 

Total 28 points 

7 
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Excused absences (CP 238 Bx. 3): 

2011 Bates No. 
June6 14 & 15 
June 10 14 & 15 
July 8 16 & 17 
July 12 18 & 19 
July 21 20 & 21 
July 22 20 &21 
August 1 22 & 23 
August 21-25 One week 24 &25 
September 9 26 &27 
September 16 28 & 29 
October 11 30 & 31 
October 12 30 & 32 
November 22 33 
December 28 34 

2012 Bates No. 
March6 35 &36 
April 4 37 &38 

Ms. Espindola was afforded time off, and no points were assessed when 

she was hospirabzed from August 21-25, 2011. (CP 262 Ex. 3 Bates 24). 

That absence was supported by a medical provider's note. The note did 

not provide the reason for the hospitalization and did 11ot indicate a need 

for continuing treatment. (CP 263 Ex. 3 Bates 25). Ms. Espindola was also 

afforded time off for childbi.Jth - from January 9-March 2. (CP 237 Ex. 2). 

No points were accumulated. Upon return from such leaves Ms. Espindola 

admilied that she was returned to the same job she held at the 

commencement of1he leave. (CP 308 Ex. L2; 10: L2-l l :24 ). 

8 
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As the result of the accumulation of points under the attendance 

policy Ms. Espindola's employment was terminated on April 20, 2012. 

(CP 251 Ex. 3). 

III. THE STANDARD OF REVIEW 

A. The standard provided by RAP 2.2. 

RAP 2.2 provides in pertinent pa1t: 

(c) Superior Court Decision on Review of Decision of 
Court of Limited Ju1isdiction. If the supe1ior court 
decision has been entered after a proceeding to review 
a decision of a cou1t of limited jwisdiction, a party 
may appeal only if the review proceeding was a 
triaJ de novo. 

RAP 2.2(c) 
[emphasis added] 

An appeals courr review of a superior cou1t's review of a district cou11 

decision is limited to those circumstances when there was a ttial de novo. 

B. Sumlnary Judgment 

Generally, an appellate cou1t reviews a summary judgment order 

de novo, engaging in the same inquiry as the t:Iial court. Highline School 

District v. Port of Seattle, 87 Wn. 2d 6, 15 (1970); Keck v. Collins, 181 

Wu. App. 67, 78 (Div. m, 2014). Summary judgment is proper if the 

records of file with the trial court show "there is no genuine issue as to any 

material fact" and ''the moving pa1ty is entitled to j'udgment as a matter of 

law." CR 56(c). All evidence and reasonable inferences are construed in 

9 
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the light most favorable to the non-moving pa1ty. Keele, 181 Wn. App. at 

79. 

However, CR 56(e) is explicit in its requirement that facts are 

required and such facts must be based upon _personal knowledge and 

would be admissible in evidence. CR 56(e); Grimwood v. Univ. Pugel 

Sound, 110 Wn. 2d 355, 359 (1988). ''A fact is an event, an occun-ence, or 

somethi11g that exists in reality ... ultimate facts or conclusions of fact are 

insufficient . . . conclusory statements of fact will not suffice." Grimwood, 

110 Wn. 2d at 359-360. 

IV. THE WASHCNGTON FAMILY LEAVE ACT 

Ms. Espindola b1ings claims under the Washington Family Leave 

Act ("WFLA") 48 RCW 78 et seq. as well as the federal FMLA. The 

WFLA mirrors the provisions of the FMLA. [n enacting the WFLA the 

Washington legislature p rovided: 

This chapter must be construed to the extent possible in a 
manner that is consistent with similar provisions, if any, of 
the federal family and medical leave act of 1993 (Act Feb. 5, 
1996 P.L. 103-3, 107 Stat. 6) and that gives consideration to 
the rules, precedents, and practices of the federal depa,tment 
of labor relevant to the federal act. 

RCW 49.78.410 

The language is unambiguous and reflects the legislative intent. Stnte v. 

Costich, 152 Wu. 2d 463, 470 (2004) ("we give effect to that language and 

that language alone because we presume the legislature says what it means 

10 
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and means what it says."). That requirement is also sensible. A different 

reading of statutes that mirror each other would lead to confusion and 

unce11ainties. 

1n light of this statute counsel makes a rather unusual statement 

that "RCW 49.78.410 does not requirn that this cou1t construe the FLA 

after the federal circuit case law'' (Appellant Brief p.2). Counsel does not 

identify any rule, precedent, or procedure of the Department of Labor that 

is contra1y to the decisions and precedent of the federal cou.tts. 

1n addressing the claims the focus will be on the federal act with 

citations to the WFLA as appropriate. 

V. TH E FAMILY MEDICAL LEAVE ACT: AN OVERVlEW 

A. The purpose of the FMLA 

Enacted in 1993, Congress sought to balance the needs of both 

employees and their employers. The declared purpose of the FMLA is: 

I. To balance the demands of the workplace with the 
needs of families, to promote the stability and 
economic security of families, and to promote 
national interests in preserving family integrity; 

2. To entitle employees to take reasonable Leave for 
medical reasons, for the bi.Jib or adoption of a child, 
and for the care of a child, spouse, or parent who 
has a serious health condition; 

3. To accomplish the purposes described in paragraphs 
( l) and (2) in a manner that accommodates the 
legitimate interests of employers. 

29 u.s.c. § 2601 (b) 

11 
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See also RCW 49.78.010 (' ' ... the demands of the workplace and of 

families need to be balanced ... "). The application of the Act must 

therefore balance the needs of employees to take qualifying leave with the 

recognized needs of employers to operate its business. 

B. Serious Health Condition Defined 

Under the FMLA eligible employees may take leave for their own 

"serious health conditions" that make them unable to perfotm the essential 

functions of their positions, or to care for an immediate family member 

(i.e. spouse, parent, child) with a "serious health condition." 29 U.S.C. § 

2612(A). 

The FMLA defmes "serious health condition" as an "illness, 

inju1y, impaim1ent, physical or mental condition that iiwolves: (a) 

inpatient care in a hospital, hospice, or residential care facility; or {b) 

continuing treatment by a health care provider. 29 U.S.C. § 261 l(ii); RCW 

49.78.020(16). The regulations adopted by the lJ.S. Depat1ment ofLabor2 

recognize a "serious health condition" to include: (1) any period of 

incapacity due to pregnancy and prenatal care (29 C.F.R. § 825. 114 

(B)(2)(ii)); (2) a chronic, se1ious health condition {29 C.F.R. § 825.114 

(A)(2)(iii)); (3) a permanent or long tern, condition for which treatment 

may not be effective (29 C.F.R. § 825.114 (A)(2)(iv)); and (4) to receive 

1 No regulations have been adopted under the WFLA. 

12 
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multiple treatments either from restorative surgery after an accident m 

injury, or a condition that would result in a period of incapacity of more 

than three consecutive calendaf days in tbe absence of medical 

intervention or b·eatment. 29 C.F.R. § 825.114 (A)(2)(v); RCW 49.78.020 

(l 6(A)(ii)(A)). 

The "three day incapacity" rule is coupled with "continuing 

treatment" and means a _period of incapacity (i.e. inability to work) due to 

the serious health condition of more than three consecutive calendar days. 

and any subsequent treatment or incapacity or treatment related to the 

same condition that involves; (a) treatment two or more times by a 

healthcare provider; or (b) treatment by a health care provider on at least 

one occasion which results in a regimen of continuing treatment under the 

supervision ofa health care provider. 29 C.F.R. §825. 114 (A)(2)(i). 

The legislative histo1y states that the tenns "serious health 

condition" "is not intended to cover short tetm conditions for which 

treatment and recover are brief' and "minor illness which last ooJy a few 

days and surgical procedures that typically do not involve hospitalization 

and require only a brief recovery period." H.REP No. 103-3 at 28 (1993). 

The regulations also provide examples of conditions which are not 

"serious health conditions" such as cold, Ou, ear aches, upset stomach, 

13 
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minor ulcers, headad1es, dental and 01thodontia, periodontal disease. 29 

C.F.R. § 825. 114 (c); RCW 49.78.020( 16)(c). 

C. The Rights- Under the FMLA 

The Family Medical Leave Act creates two substantive rights for 

covered employees. First, an employee has. the right to take up to twelve 

(12) weeks of leave "for personal medical reasons, to care for a newborn 

baby, or care for family members with se1ious illness." 29 U.S.C. § 

2612(a).3 Second, an employee who takes FMLA leave bas the right to be 

restored to his or her origi11al position or to a substantially equjvalent 

positon. 29 U.S.C. § 2614{e); RCW 49.78280. 

D. The protections afforded under the FMLA. 

The cowis have reco£.,'Uized two distinct theories for recovery on 

FMLA claims: (I) retaliation/discrimination and (2) interference. 29 

C. F.R. § 825.220(b); Xi11 Li1t v. Amway Co1p .. 347 F.3d 1125, 11 33 (9th 

Cir. 2003) (approving the USDOL inte1pretation). See also: Smith v. 

Diffee Ford-Lincoln-Mercwy, 298 F.3d 955, 960 ( 10th Cir. 2002); 

Strickland v. Water Works and Sewer of Bim1i11gha111, 239 F,3d 1199, 

3 The FMLA permits "intermittent leave" which has been desc-ribed as: "A series of 
absences, separated by days during which the employee is at work, but all of which for 
the same medical reason, subject to the same notice, and taken during the same twelve 
month period." Dm,is v. Mich. Bell Tef. Co., 543 F.3d 345, 350-51 (6th Cir. 2008). See: 
29 C.F.R. 825.202 (A); 29 C.F.R. 825.202; RCW 49.78.230. 

[4 
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1206 N.9 (I Ith Cir. 2001); Donald v. Sybra inc., 607 F.3d 757 (6th Cir. 

2012). 

E. lnterference claims. 

The FMLA makes it ''unlawful for an employer lo interfere with, 

restrain, or deny the exercise of or the attempt to exercise" such rights. 29 

U.S.C. § 2615(a)(J ); RCW 49.78.300(1 )(A). The Department of Labor has 

interpreted th.is provision to preclude "not only refusing to authorize 

FMLA leave, but discouraging au employee from using such leave." 29 

C.fi'.R. § 825.220(b); Liu, 347 F.3d at 1133. This section supports what is 

known as an "inte1forence" claim. An interference claim is not implicated 

in th.is appeal since no appeal was taken from the dismissal of that claim. 

F. Discrimination and retaliation claims. 

Tbe FMLA also states that it is unlawful for any employer to 

discharge or in any other manner discriminate against any individual for 

opposing any practice made unlawful by this subchapter. 29 U.S.C. § 

2615(a)(2)~ RCW 49.78.300(2); Saunders v. City of Newport, 657 F.3d 

772, 777 (9th Cir. 20 l 1 ). A violation of this section is known as a 

"discrimination" or "retaliation" claim (refen:ed in fu1ther argument as 

''retaliation") 

G. Characterizing the claim. 
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It is important to note that "by their plain meaning," the anti­

retaliation or anti-discrimination provisions of29 U.S.C. § 2615(a)(2) and 

(b) do not cover visiting negative consequences on an employee simply 

because she had used FMLA leave. Bachelder v. Am. W. Airlines, 259 

F.3d 1112, I 124 (9th Cir. 2001). Such action is instead covered under 29 

U.S.C. § 25 l6(a)(l) as an " interference" claim. Washburn v. Gymboree 

Retail Stores, 2012 WL 3818570 (USDC WD WA, 2012); Bachelder, 259 

F.3d at 11 24; accord: Liu, 347 F.3d at 1133 n.7. 

VI. ARGUMENT AND ANALYSIS 

A. RAP 2.2 does not provide for ao appeal. 

T he Rules of Appellate Procedure do not authorize an appeal from 

a Superior Court review of a decision of a CoUli of Limited Jurisdiction 

unless the review proceeding was a trial de novo. The language of RAP 

2.2 (c) is clear and unambiguous " .. . a paity may appeal only if the review 

proceeding was a trial de novo ... " RAP 2.2 (c) [emphasis added]. 

Principles of statutory construction are applied to the interpretation of 

court rnles. Interstate Prop. Credit Assn. v. Macf!ugh, 90 Wu. App. 650, 

654 (Div. ill, J 998). Language that is clear on its face does not require or 

permit any construction. State v. Mcintyre, 92 Wn. 2d 620, 622 ( 1979). 

One rule of statutory construction is "where there is no ambiguity in a 
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statute, there is nothing for the court to interpret.'' McIntyre, 92 Wn. 2d at 

622; State v. Ruth, 78 Wn. 2d 711, 714 (]971). 

Here the oouti rnle is clear, an appeaJ from a superior comt review 

of a district court decision is limited and cannot be taken in this matter 

because it did not involve a trial de novo. The appeal must be dismissed. 

B. Ms. Espindola mischaracterizes the claim. 

Ms. Espindola characterizes the claim as one of 

" retaliation/discrimination." The characterization is incorrect, and not 

suppo1ted by the factual allegations. Espindola's claim is that she was 

entitled to (but denied) leave for some twelve (12) absences that qualified 

for FMLA leave (Appellants Brief p.3 ,J7). That asse1tion is one of 

interference by denying FMLA leave. 29 U.S.C. § 26 15 (a)(l), 29 C.F.R. § 

825.220(b). See: Bachelder, 259 F.3d at 1124; Liu, 347 F.3d at l l 13 n.7. 

Judge Roy dismissed the claims of interference in his order of 

Febrnary 19, 2016 (CP 530-53 l). That m ling was not appealed. Espindola 

should not be pennitted to include the claim in this appeal by 

mischaracteii zing it. As demonstrated in the preceding section of this 

memorandum (§V(f) p. l 5) the anti-retaliation provisions of the FMLA do 

not apply and the case is properly characterized as one of "interference." 

Since Judge Roy dismissed the interference claims and no appeal was 

taken from that dismissal, this cou1i must dismiss this appeal. 

17 
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C. The claim of retaliation 

J. The analytical framework for claims of retaliation. 

In the absence of direct evidence a clai_q1 of retaliation may be 

established through the burden shifting analysis Set forth by the coU11 in 

McDonald Douglas v, Green, 441 U.S. 792 (1973). Saunders v. Cfty of 

Newport, 657 F.3d 772, 777 (9th Cir. 201 l); Bushfield v. Donahoe, 912 

F.Supp. 2d 944,953 (D. Idaho 2012). 

Tbe McDonald Douglas v. Gree11 analysis requires (I) the 

employee establish a prima facie case; which, if established gives rise to 

an ''inference" of discrimination. Metoyer v. Chassmm,, 504 F.3d 919, 93 I 

n.6 (9th Cir. 2007). (2) If a prima facie case is established, the bmden of 

production then shifts to the employer to articulate (not prove) a legitimate 

non-disctiminatory Teason for its actions. If such a reason is articulated, 

any inference of discrimination is dispelled and drops from the picture. 

Furnco v. Waters, 438 U.S. 567, 578 (1978); Fonseca v. Food Service of 

Ariz,, 374 F.3d 840, 849 (9th Cir. 2004). (3) The bmden then shifts back to 

the plaintiff to demonstrate the articulated reason is incredible and 

unworthy of belief. See also: Grimwood v. University qf'Pugel Sound, 110 

Wn.2d at 355, 362-363 (1988); Pottinger v. Potlatch, 329 F.3d 740, 746 

(9th Cir. 2003), At all times the ultimate burden of proof remains on the 

employee. Grimwood, 110 Wn.2d at 363-64. 

18 
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The use of McDonald Do11glc1s v. Green order and allocation of 

proof has been utilized by the Washington cou1ts in analyzing claims of 

retaliation. JI0!/e11back v. Shriner 's Hospital.for Children 149 Wn. App. 

810, 823 (Div. Ill, 2009). 

2. The failure of the prima fade case. 

i. Tbe elements of a prima facie case. 

To establish a prima fade case of retal iation a plaintiff must prove: 

(1) that she invoked her 1ight to FMLA leave; (2) she suffered an advel"Se 

employment decision; and (3) the adverse decision was causally connected 

to the invocation of those rights (i.e. becanse she took the leave). Me/.zler 

v. Fed. Home Loa,1 Bank of Topeka, 464 F.3d 1164, l 176 (10th Cir. 

2006); Hunt v. Radides Healthcare Systems, 277 F.3d 757, 768 (5th Cis. 

2001 ); Washington v. Ft. James Operatin Co., llO F.Supp. 2d 1325, 1331 

(D. Ore. 200). 

ii. Espindola receives leave on two occasions. 

It is undisputed tbat Espindola requested and received two (2) 

qualifying leaves. T he 0rst occasion was for a hospitalization that 

occun-ed from August 21-25, 2011. (CP 262 Ex. 3 Bates 24). That request 

was supported by a medical provider's note. (CP 263 Ex.3 Bates 25). The 

second for childbirth from January 9 - March 2. No points were assessed 

for those leaves. Upon return from those leaves, Espindola adrnitted that 
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she was retu111ed to the same job, same shift, and same wages she held a1· 

the commencement of the leave. (CP 307; Ex.12 Espindola Dep. 10: 12-

11:24). 

iii. Espindola did not establish entitlement to 
"intermittent leave". 

The FMLA allows an employee to take "intennittenf' leave when 

"medically necessary because of the employee's serious health condition." 

29 C.F.R. § 825.203; RCW 49.78.230. Espindola claimed that she was 

entitled to intermittent leave on "eleven instances," (Appellant Btief p.18). 

However, no evidence of record supports that claim. 

iv. No medical evidence supports the claim. 

Espindola presented no competent admissible evidence that she 

had a "serious health condition'' related to her hospitalization. Espindola 

fai led to present any medical evidence that there were any medical 

conditions4 or medical conditions related to the hospitalization. The 

doctor's note regarding the hospitalization from August 21-25, 2011 did 

not indicate the reason for hospitalization. The note does not indicate a 

need for continuing treatment. (CP 263 Ex. 3 Bates 25): 

4 Ms. Espindola acknowledges gestational diabetes was temporary in nature and did not 
cause her to miss work. CP 314 Espindola Dep. Ex.. 12; 23:23-24 
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The other notes provided by Espindola, even if admissible, which 

they ate not, do not provide the necessary notice of a "se1ious health 

condition" or a connection to a "hospitalization'' or related conclitions: 

CP 238: Ex. 3 

5/20/11 YVFWC Dental Appointment* Bates 2 
Different name "Marla" No excuse slip 

6/6/1 1 Dental* Bates 15 
Excused 
No points 

6/17/11 No identification of reason or provider Bates 15 

Handw1itten notes differ from printed 
date 

7/7/11 Urinary Tract Infection. Bates 17 

No indication of appointment or 
continuing treatment. 
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7/12/l l Different name on slip Bates 19 
No points 

"Rogelio Mendoza" 

7/21/11 Memorial - Patient ill 2 days Bates 4 
Excused 
No points 

8/1/11 YVFWC appointment Bates 23 
Excused 
No points 

8/25 Hospitalized Bates 26 
Excused 
No points 

9/9/11 Different names Bates 27 
Excused 
No points 

9/16 Doctor appointment Bates 29 
Excused 
No points 

10/1 I YVFWC- appointment 2:30 Bates 31 
Excused 
No points 

10/12 P AML Lab work Bates 32 
Excused 
No points 

12/27/11 YVFWC Bates 34 
Excused 
No points 

3/6/12 YVFWC - baby appointment Bates 36 
Excused 
No points 

4/4 YVFWC - appointment child Bates 38 
Excused 
No points 

*dental appointments are not included in FMLA coverage 29 C.F.R. § 
825.114(c); RCW 49.78.020(16)(C). 
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None of these appointment slips provide evidence that support Espindola' s 

claim that such absences were related to the hospitalization. They did not 

establish an independent qualifying «serious health" condition or need for 

continuing treatment. Twelve (12) of the absences relied upon by 

Espindola were "excused" with no accumulation of points. Two were 

dental appointments that do not qualify for PMLA leave. 

3. Ms. Espindola did not provide ndequate or sufficient 
notice to inform her employer that "intermittent'' 
leave was needed. 

An employer cannot be expected to guess or read an employee' s 

mind. An employee is required to provide "notice sufficient to make the 

employer aware the employee needs FMLA qualifying leave." 29 C.F.R. § 

825.302(c). The ''test" is whether the info1mation provided is adequate to 

apprise the employer of the need to take qualifying leave. The requiJement 

of adequate notice compo1ts with the declared purpose of providing 

"reasonable leave for me<;lical ptuposes" in a man,ner that ' 'accommodates 

the legitimate interests of employers." 29 U.S.C. § 2601(b); RCW 

49.78.010. 

Espindola asserts that she gave her employer notice when she was 

going to miss work (App. Brief p.18) and that she gave notice of taking 

tiJne off for her setious health condition and the serious health condition of 

ber child. (App. Brief p. l 7). Here, on those occasions that Espindola 
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provided an adequate notice of the need for leave, such leave was 

afforded. 

Hospitalization: 

A. I called him and told him that I was not going to come back to 
work until l got out of the hospital. 

Q. What did he tell you? 

A. He answered that that was all right. To take the time that 1 felt 
was necessary. 

CP 316 Espindola Dep. 25: 12-16 5 Ex. 12 

She was afforded leave with no points accumulated. The testimony and 

provider' s note does not indicate a need for continuing treatment. 

Maternity: 

Q. Now, before you wenr on maternity leave, did you go co 
sou1ebody at Apple King and telJ them you needed maternity 
leave? 

A. Yes, I did that to Geiman. 

Q. And you told him you needed to take maternity leave? 

A. Yes. 

Q. And he told you you could take time oft'? 

A. Yes, he gave me 12 weeks.6 

CP 306 Espindola Dep. 9:23-L0:5 Ex. 12 

5 The need for leave was also supported by a providers note (CP 263) 
6 Espindola voluntarily returned from the maternity leave early. (CP 307 Espindola Dep, 
10:6-JO) 
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Espindola was afforded the needed leave. There is no indication of a need 

for continuing treatment. 

What we are left with is only the assertion that Espindola provided 

adequate notice. However. the testimony is simply that of a supervisor 

Annida Aparacio who stated " ... but she called." (CP 334 Ex.14). No 

testimony was presented to show anything else was said in the calls. 

Calling in "sick'' is not sufficient to provide sufficient notice to the 

employer that FMLA leave may be implicated. Tbe employee "must 

explain the reasons for needed leave." Willis v. Coca Cola Co., 44S F.3d 

413, 419 (5th Cir. 2006), Using general terms sucb as she "didn't feel 

good,'' was ''sick," or ' 'needed a couple of days to get better, a few days" 

is not sufficient notice. Beaver v. Regis J11ve11toy Specialist, 144 Fed. 

Appx. 452 (6th Cir. 2005); Carter v. Ford Motor Co., l21 F.3d 1146 (8th 

Cir. 1997); Collins v. NTN Bower Co1p., 273 F.2d 1006, 1008 (7th Cir. 

2001); Mackie v. Jewish Fou11datio11, VSOL D. MD; 2001 #DKC Cl 0-

0952; Rogers v. SEBO Nursing Center, VSDC ND lndianan 20 IO # 

2:09:CU I 15 PRC. 

Courts have found notice to be deficient where the employee has 

fai led to convey the reason for needing leave. Nicholson v. Pulte Homes 

Corp., 690 F.3d 819, 826 (?111 Cir. 2012) (employee's "casual 

conversation·• about the challenges of dealing with a condition was not 
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adequate notice); Samowski v. Air Brook Limo, 510 F.3d 398, 402 (3rd Cir. 

2007) ("the critical question is whether the information i.I:nparted to 1J1e 

employer is sufficient to reasonably apprise it of tbe employee's request to 

take time off for a serious health condition"), Seaman v, CSPH, inc., l 79 

F.3d 297, 302 (5th Cir. 1999) (finding inadequate notice ,vhere employee 

never infom1ed his supervisor of a serious medical condition); Brenneman 

v. Med. Central Health, 366 F.3d 412, 423-24 (6th Cir. 2004) (finding 

inadequate notice where employee did not explain that his absence had 

been due to a serious medical condition until arter the fact); Woods v. 

Daimler Chrysler, 409 F.3d 984, 992-93 (8th Cir. 2005) (finding 

inadequate notice where employee expressed that he was stressed and felt 

his health was at risk but never provided any infom1ation to indicate that 

his absence from work was due to a serious health condition). 

Espindola failed to present competent admissible evidence that she 

provided adequate notice. Conclusfons are never sufficient to withstand 

summary judgment. Grimwood, supra. 

4 . Apple King articulates a legitimate non-
discriminatory reason: violation of attendance policy. 

i. The articulated reason. 

If it is assumed that Espindola established a pnma facie case 

(which she did not) Apple King articulated the required legitimate non-
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discriminatory reason; Espindola accumulated too many points under tbe 

absentee policy. Espindola accumulated twenty eight (28) points for 

unexcused absences (see p. 7 supra and CP 238 Ex.3). Espindola 

confirmed this by admitting that ' 'she bad too many tmexcused absences" 

(CP 39 Complaint p.4 ii 3. 17). 

ii. Apple King's policy was not a "no fault policy." 

Apple King maintained a written attendance policy. Espindola had 

received the policy (CP 235 Def. Ex. 1 ). The policy provided that if an 

employee accumulated 24 points between May I and Ap1il 30 they would 

be tetminated. The policy did not assess points if the employee had au 

appointment, provided proof of the appointment and 24 hour advance 

notice, had a hospitalization or emergency. Employees would not 

accumulate points in those circumstances or if they used a vacation day 

(CP 233 Def. Ex. l ). 

A no fault attendance policy assesses points for various attendance 

infractions without regard to the reason for the absence. Under a no fault 

policy it does not matter whether an employee is absent for a good reason, 

bad reason, or no reason- all absences, regardless of the reason, are 

counted as an absence and there is no attempt to classify an excused or 

unexcused absence. Each employee is allocated a specific number of days 

for absences which, if exceeded, results in discipline. See: A11b11cho11 v. 
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K11mif Fiberglass, 240 F. Supp. 2d 859, 860 (USPC S.D. IJ1dia11a 2003); 

Tucker v. MTA, 2013 WL 55831 (USDC S.D. NY 2013); Robi11son v, 

UAW Local 1196, 877 F. Supp, 405, 4l2 (ND Ohio I 995). 

Apple King's policy has no limitations on the number of absences 

and accumulated points only if the employee failed to comply with the 

notice _provisions (CP 233 Def. Ex. I). No points were assessed for 

emergencies (CP 339 Ex. 14 Dep. Aparicio 11 :9-24). 

The Apple King attendance policy is not a "no-fault" policy. 

iii. T be resultant shift in the burden. 

Once the employer has atticulated a legitimate non-discriminatory 

reason for its action, any inference of discrimination created by a p1ima 

facie case is dispelled and drops from tl1e picture. F11r11co, 438 U.S. at 578. 

The burden is shifted back to Espindola to demonstrate the employer' s 

articulated reason is a pretext. Grimwood, supra. 

5. Pretext. 

i. Pretext- the legal standard. 

To establish pretext a plaintiff must show "weakness, 

implausibilities, inconsistencies, or contradictions in the [ employer' s] 

proffered reasons for its action such as a reasohable fact finder would 

rationally find them unworthy of credence and hence m.fer that the 

employer did not act for the asse1ted non-discriminatory reason. Morgan 
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v. Hi/ti lnc., 108 F.3d 1319, 1323 (10th Cir. 1997); Rivera v. City and 

Co1111(y of Denver, 365 F.3d 91 2, 924-25 (10th Cir. 2004). 

In determining whether an employer' s belief of employee 

misconduct was honest, the court ex.amines "the facts as they appear to the 

person making the decision" without a review of the "wisdom or fairness" 

ofthe decision. Beny v. TMobile, 490 F.3d 1211, 1220 (10th Cir. 2007). 

An employer's belief may be honest even if it turns out to be mistake11. 

Medley v. Polk Co., 260 F.3d 1202, 1207 (10th Cir. 2001). See also Tra11 

v. Trustees of State Colls. in Colo., 355 F.3d 1263, 1268-69 (10th Cir. 

2004) (employer's good faith belief " would not be pre1extual even if the 

belief was later found t.o be en:oneous1
'); Kariotis v. Navistar fllt '/ Tram. 

Corp., 131 F .3d 672, 680 (7th Cir. 1997) ( when an employee is discharged 

because of an employer' s honest mistake, federal anti-discrimination laws 

offer no protection). 

Temporal proximity cannot be the only basis for finding pretext. 

Slaja11c v. G1·eat Lakes Power Se111ice, 272 F.3d 309, 3 15-16 (6th Cir. 

200 L); Weston v. Pen11sy lva11ia, 251 F.3d 420, 431 (3rd Cir. 2001). 

ii. Pretext cannot be shown. 

An employee who requests (or receives) FMLA 1eave has no 

greater rights than an employee who does not request FMLA leave. 29 
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C.F.R. § 825.302(d); Smith v. Dfffee Ford-Lincoln~M ercwy, 298 F.3d 955, 

960 ( I 0th Cir. 2002). 

Recognizing that part of the expressed intent of the FMLA is that 

the entitlement to leave must be accomplished in a marmer that 

"accommodates the legitimate expectations of employers." 29 U.S.C. § 

260l(b); RCW 49.78.010 the USDOL adopted a regulation that provides 

".an employee must comply with the employer's usual and customa1y 

notice and procedural requirements for requesting leave." 29 C.F.R. § 

825.303(c). " ... where an employee does not comply with the employer's 

usual notice and procedural requiJe1n_en1s, and no unusual circumstances 

justify the failure to comply, FMLA protected leave may be delayed or 

denied." 29 C.F. R. § 825.302(d). Relying on that regulation numerous 

federal courts have ruled that an employer may enforce its customary 

notice and attendance procedw-es against an employee claiming FMLA­

protected leave, unless uousual circumstances j ustify the employee's 

failure to comply with the requirements. Srouder v. Dana Light Axel Mfg. 

LLC, 725 F.3d 608, 615 (6th Cir. 2013). Similarly the Seventh Circuit in 

Lewis v. Ho/sum of Fort Wayne Inc., 278 F.3d 706 (7th Cir. 2002) 

concluded that an employer did not violate th.e FMLA by discharging an 

employee ''who failed to comply wi1b applicable rules and policies" 

regarding leave notice where " it was not impossible" for her to do so. 278 
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F.3d at 71 O; Bradsher v. City of Philadelphia Police Dep 't., No. 04-3309, 

2007 WL 2850593 (E.D. Pa, 2007) (holding that the employer did not 

violate .FMLA by tenninating employee fot violating employer's s ick 

leave policy). Moreover, FMLA leave catmot be used as a guise to evade 

an employer's attendance policy, See Bones v. Honeywell Int'/, Inc., 366 

F.3d 869,878 {10th Cir. 2004) ("Bones' request for FMLA leave does not 

shelter her from the obligation, which is the same as that of any other 

Honeywell employee, to comply with Honeywe!J's absence policy''). 

Shelton v. Boeing, 2014 WL 727430 (USDC WDWA Judge Zilly). See 

also: Brow1·1 v. Auto Components, 622 F .3d 685, 690-91 (7th Cir. 201 0); 

Brown v. Hennepin Cty. Med. Ctr. , 550 F.3d 711 , 715 (8th Cir. 2008); 

Thomber1y v. McGehee Desha Cty. Hosp., 403 F.3d 972, 977 (8th Cir. 

2005); Gillam v. UPS, 233 F.3d 969, 971 (7th Cir. 2000); Buckman v. MCI 

World Com, 374 F. Appx. 719, 720 (9th Cir. 20 I 0). 

Ms. Espindola fails to cite a single case in suppo11 of t11e argument 

that an employer may not require its employees to comply with generally 

applicable policies. "The FMLA does oot replace traditional employer 

established sick and personal leave policies." Busl?field v. Donahoe, 912 F. 

Supp. 2d 944, 952 (D. Idaho 2012). 

Ms. Espindola cannot establish pretext. 
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VII. CONCLUSION 

Ms. Espindola has failed to demonstrate (1) that she bad a "serious 

medical condition'' that entitled her to leave; (2) that she provided 

adequate notice of the need for leave; and (3) that she com.plied with the 

employer attendance policy. 

The appeal is without merit and must be dismissed. 

Dated this 4th day of December, 2017. 

s/GaryE. Lofland, WSBANo. 12150 
MEYER, FLUEGGE & TENNEY, P.S. 
Attorney for Apple King, LLC 
230 South Second Street 
Yakima, WA 98901 
(509) 575-8500 
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CERTIFICATE OF SERVICE 

l hereby declare under penalty of pe1jury under the laws of the 

State of Washington that on the date stated below T served a copy of this 

document in the manner indicated: 

Favian Valencia 
402 E. Yakima Ave., Ste. 730 
Yakima, WA 9890 I 
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I. HISTORY OF THE CASE 

A. The Complaint 

This case began with the filing of an unverified complaint in the 

Yakima County District Court on July 16, 2017. The complaint alleged 

violations of (1) the Washington Law Against Discrimination, RCW 

49.60.030; (2) the Washington Family Leave Act, RCW 49.78.303; (3) the 

Family Medical Leave Act, 29 U.S.C. 2615; and (4) the Americans with 

Disabilities Act, 42 U.S.C. § 2000 e-5. 

B. The District Court Proceedings 

The matter was heard before Judge Kevin Roy of the Yakima 

County District Court. Judge Roy granted Apple King’s Motion for 

Summary Judgment on the claims of violation of the Washington Law 

against discrimination, the Americans with Disabilities Act, and the claims 

of interference under the FMLA and WFLA (See 9/16/16 Corrected Order 

on SJ Ex. 1). On June 22, 2016 Judge Roy issued a letter opinion granting 

Apple King’s Motion for Summary Judgment on the claim of 

discrimination/retaliation under the FMLA and WFLA (Ex. 2). The order 

granting summary judgment was entered on September 16, 2016. (E. 3). 

C. The Superior Court Proceedings 

On July 22, 2016 an appeal was filed to the Superior Court of 

Yakima County. The Notice of Appeal only sought review of the order of 
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June 22nd and which granted Apple King’s Motion for Summary Judgment 

on the claims of discrimination/retaliation under the FMLA/WFLA. On 

May 1, 2017 Judge Michael McCarthy upheld the decision of Judge Roy 

and again granted summary judgment in favor of Apple King (Ex. 4). 

D. Previous Sanctions 

Counsel for Ms. Espindola has been sanctioned three (3) times 

throughout the course of these proceedings. The first resulted from the 

failure to respond to discovery (Ex. 5); the second for failing to comply 

with the RALJ (Ex. 6); and the third for request for continuance on the day 

of hearing (Ex. 7). The fourth is pending before Judge McCarthy and will 

be heard on July 7th. 

E. The Court of Appeals 

On May 3, 2017 counsel filed a “Notice of Appeal” to Division III (Ex. 8). 

Thereafter, on June 16, 2017 counsel filed the present Motion for 

Discretionary Review. 

II. THE LEGAL STANDARD FOR REVIEW BY THE COURT OF 
APPEALS 

RAP 2.2 provides in pertinent part: 

(c) Superior Court Decision on Review of Decision 
of Court of Limited Jurisdiction. If the superior 
court decision has been entered after a proceeding 
to review a decision of a court of limited 
jurisdiction, a party may appeal only if the review 
proceeding was a trial de novo. Appeal is not 
available if: (1) the final judgment is a finding that a 
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traffic infraction has been committed, or (2) the 
claim originated in a small claims court operating 
under RCW 12.40. 

 
  RAP 2.2(c) 
  [emphasis added] 
 

An appeals court review of a superior court’s review of a district court 

decision is limited to those circumstances when there was a trial de novo. 

III. ARGUMENT 

A. No Appeal May be Taken 

The rules of appellate procedure do not authorize an appeal from a 

superior court review of a decision of a court of limited jurisdiction unless 

the review proceeding was a trial de novo. The language of RAP 2.2(c) is 

clear and unambiguous: “…a party may appeal only if the review 

proceeding was a trial de novo…” RAP 2.2 (c). Counsel does not cite 

RAP 2.2 (c) in his motion. The Commissioner must deny the request for 

review. 

B. Even if a discretionary review is available counsel has not 
established a legitimate basis for review 

 
(1) The Court’s considerations are limited 

Even if discretionary review is available, which it is not, counsel has not 

established legitimate basis for review. The Rules of Appellate Procedure 

set forth the considerations governing acceptance of review which are 

limited: 
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(d) Considerations Governing Acceptance of 
Review of Superior Court Decision on Review of 
Decision of Court of Limited Jurisdiction. 
Discretionary review of a superior court decision 
entered in a proceeding to review a decision of a 
court of limited jurisdiction will be accepted only: 
 
(1) If the decision of the superior court is in conflict 
with a decision of the Court of Appeals or the 
Supreme Court; or 
 
(2) If a significant question of law under the 
Constitution of the State of Washington or of the 
United States is involved; or 
 
(3) If the decision involves an issue of public 
interest which should be determined by an appellate 
court; or 
 
(4) If the superior court has so far departed from the 
accepted and usual course of judicial proceedings, 
or so far sanctioned such a departure by the court of 
limited jurisdiction, as to call for review by the 
appellate court. 
 
   RAP 2.3(d) 
 

Counsel relies upon RAP 2.3(d)(3) to support discretionary review 

claiming “…the lower courts’ decision involve an issue of public interest 

and to the fact that appellate courts of Washington have not weighed in on 

the practical application of FMLA and WFMLA retaliation claims and the 

trial courts are having to resort to federal and out of state interpretations  

of similar laws.” (Appellant Motion § II p.1). The assertion misses the 

mark. 

0109



5 
 

(2) The WFLA is to be construed and interpreted 
consistent with the federal FMLA 

The Washington legislature has provided: 

This chapter must be construed to the extent 
possible in a manner that is consistent with similar 
provisions, if any, of the federal family and medical 
leave act of 1993 (Act Feb. d, 1996 P.L. 103-3, 107 
Stat. 6) and that gives consideration to the riles, 
precedents, and practices of the federal department 
of labor relevant to the federal act.” 
 
    RCW 49.78.410 

Both the multitude of cases decided under the federal FMLA, 29 U.S.C 

2615; and the regulations adopted by the US Department of Labor, 29 

C.F.R. 825 provide ample guidance. A quick search of Washington 

appellate decisions using the term Washington Family Leave Act results in 

some ninety seven cases decided by the Washington courts. (Exhibit 13). 

 The concept of discrimination and retaliation are not new for the 

Washington courts. It has been addressed in claims of discrimination 

based upon protected status under RCW 49.60 and retaliation because of 

protected activity including workers compensation, wage and hour and 

discrimination.1 The assertion that there are insufficient resources to guide 

the courts is simply incorrect. 

                                                           
1 A search of Washington appellate cases using Westlaw and the search term 
“discrimination” shows 2,538 cases reported (Exhibit 2). The term retaliation yields 
1,009 reported cases. (Exhibit 3). 
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(3) The factual assertions upon which this motion is based 
are simply incorrect and misstated 

The claim of discrimination and retaliation has been heard by two judges. 

Judge Roy of the district court and Judge McCarthy of the superior court. 

They have reviewed the same evidence, heard the same arguments and 

reached the same conclusion. Counsel for Espindola was not satisfied with 

the results and wants a third bite of the apple. However, he brings nothing 

to this court to show the decisions below were factually incorrect and 

continues to misapprehend and misstate the assertion that there is 

insufficient legal authority and resources to guide the courts is incorrect. 

a. Apple King did not maintain a “no fault policy”. 

The attendance policy provided that if an employee accumulated 

24 points between May 1 and April 30 they would be terminated. The 

policy did not assess points if the employee had an appointment, provided 

proof of the appointment and 24 hour advance notice. Employees would 

not accumulate points in those circumstances and if they used a vacation 

day (Ex. 9). 

Under a no fault policy it does not matter whether an employee is 

absent for a good reason, bad reason, or no reason—all absences, 

regardless of the reason, are counted as an absence and there is no attempt 

to classify an excused or unexcused absence. 
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Apple King’s policy has no limitations on the number of absences 

and accumulated points only if the employee failed to comply with the 

notice provisions. No points were assessed for emergencies (Dep. 

Aparicio Ex.10). 

b. Espindola receives FMLA leave on two occasions 

It is undisputed that Espindola took FMLA qualifying leave. The 

first occasion was for a hospitalization that occurred from August 21-25, 

2011. (Ex.11 Bates 24). That request was supported by a medical 

provider’s note (Bates 25). The second for childbirth from January 9 – 

March 2. No points were assessed for those leaves. Upon return from 

those leaves, Espindola admitted that she was returned to the same job she 

held at the commencement of the leave. (Ex. 12). 

c. Espindola did not establish entitlement to 
“intermittent leave” 

The FMLA and WFLA allows an employee to take “intermittent” 

leave when “medically necessary because of the employee’s serious health 

condition.” 29 C.F.R. 825.203. 

i. No medical evidence supports the claim 

Espindola failed to present any medical evidence that there were 

any medical conditions or medical conditions related to the 

hospitalization. The notes provided by Espindola, even if admissible, 

which they are not, do not provide the necessary notice of a “serious 
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health condition” or a connection to a “hospitalization” or related 

conditions which would require “intermittent” FMLA leave.  

ii. Espindola did not provide verbal notice that 
would lead the employer to believe there was a 
“serious health condition.” 

Espindola asserts that she gave the employer “verbal notice every 

time she was absent” (Motion p.11). The evidence relief upon was the 

statement of Apple King Supervisor Armida Aparicio who testified “…but 

she called.” However, no testimony was presented to show what was said 

in the calls. A claim that she was “ill” or “sick” is not sufficient to provide 

sufficient notice to the employer that FMLA leave may be implicated. The 

employee “must explain the reasons for needed leave.” Willis v. Coca 

Cola Co., 445 F.3d 413, 419 (5th Cir. 2006). Using general terms such as 

she “didn’t feel good,” was “sick,” or “needed a couple of days to get 

better, a few days” is not sufficient. Beaver v. Regis Inventory Specialists, 

144 Fed. Appx. 452 (6th Cir. 2005); Carter v. Ford Motor Co., 121 F.3d 

1146, 1448 (8th Cir. 1997). 

d. Espindola’s failure to comply with the attendance 
policy lead to the termination. 

An employee who requests (or receives) FMLA or WFLA leave 

has no greater rights than an employee who does not request FMLA leave. 

29 C.F.R. 825.302(d); Smith v. Diffee Ford-Lincoln-Mercury, 298 F.3d 

955, 960 (10th Cir. 2002). RCW 49.78.280(1)(c)(ii). 
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A regulation adopted under the FMLA provides “…where an 

employee does not comply with the employer’s usual notice and 

procedural requirements, and no unusual circumstances justify the failure 

to comply, FMLA protected leave may be delayed or denied.” 29 C.F.R. 

825.302 (d). Relying on that regulation the federal courts have ruled that 

an employer may enforce its customary notice and attendance procedures 

against an employee claiming FMLA-protected leave, unless unusual 

circumstances justify the employee’s failure to comply with the 

requirements. Srouder v. Dana Light Axel Mfg. LLC, 725 F.3d 608, 615 

(6th Cir. 2013). Similarly the Seventh Circuit in Lewis v. Holsum of Fort 

Wayne Inc., 278 F.3d 706 (7th Cir. 2002) concluded that an employer did 

not violate the FMLA by discharging an employee “who failed to comply 

with applicable rules and policies” regarding leave notice where “it was 

not impossible” for her to do so. 278 F.3d at 710; Bradsher v. City of 

Philadelphia Police Dep’t., No. 04-3309, 2007 WL 2850593 (E.D. Pa, 

2007) (holding that the employer did not violate FMLA by terminating 

employee for violating employer’s sick leave policy). Moreover, FMLA 

leave cannot be used as a guise to evade an employer’s attendance policy. 

See Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 878 (10th Cir. 2004) 

(“Bones’ request for FMLA leave does not shelter her from the obligation, 

which is the same as that of any other Honeywell employee, to comply 
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with Honeywell’s absence policy”). Followed by Shelton v. Boeing, 2014 

WL 727430 (USDC WDWA Judge Zilly). 

IV. CONCLUSION 

Two judges have reviewed the evidence and heard the same 

arguments advanced in this motion. Both decided the claim could not 

survive a summary proceeding. Counsel now wants a third bite of the 

apple. However, he has demonstrated no ground under the Rules of 

Appellate procedure that persuades the court to accept review. The 

petition must be denied. 

Dated this 23rd day of June, 2017. 

s/ Gary E. Lofland, WSBA No. 12150 
MEYER, FLUEGGE & TENNEY, P.S. 
Attorney for Apple King, LLC 
230 South Second Street 
Yakima, WA 98901 
(509) 575-8500 
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CERTIFICATE OF SERVICE 

r hereby declare under penalty of pe1jury under the laws of the State or 

Washington that on the date stated below I served a copy of this document 

in the manner indicated: 

Favian Valencia 
402 E. Yakima Ave. , Ste. 730 
Yakima, WA 98901 

Dated this 23 rd day of June, 2017. 

i:gJ First Class U.S. Mai l 
D Email 
D Hand Delivery 
0 UPS Next-Day Au· 

~h,,)4" --
~ ~epez ~ / \( 

MEYER, FLUEGd E & TENNEY, P.S. 

I 1 
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l 

2 

3 
4 

5 
6 

7 

8 

9 
10 
11 

V FiLED 

SEP 1 6 2015 

YN<IMA COUtlflY 
o,m me:, c-:;um 

IN THE DISTRICT COURT OF THE STATE OF ¥ ASHINGTON 
IN AND FOR Y AI<IMA COUNT 

12 
MARIA G. ESPINDOLA, Case No.: 144197 

13 Plaintiff, 
I 

CORREC D ORDER ON SUMMARY 
v. JUDGME 

14 

lp 
1~ APPLE KING, a limited liability company, 

11/ 
18 
19 
20 

Defendant. 

Cross motions foi: Smnmary Judgment came before this comi on January 8, 

21 2016. The plaintiff Ms. Espindola was represented by 
22 

. Favian Valencia of 

23 Sunlight Law, the defendant Apple King by Gary Loflan of Meyer, Fhlegge and 

24 
25 

26 
27 
28 

29 
30 
31 
32 
33 
34 

35 

Tenney. 

The court having considered the submissions and argu nents of counsel: 

I. Denies the plaintiffs motion for partial summary 'udgment regarding the 

Family Medical Leave Act. The theory of law up n which the plaintiffs 

motion is based (Interference) is not supported by her leadings which allege a 

specific statutory violation of 29 U.S.C § 2614 an 29 C.F.R. 825.212 (a) 

which claimed "retaliation and discrimination"; 

CORRECTED ORDER ON SUMMARY JUDGMENT- 1 
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-

2 

3 

4 
5 
6 
7 

8 
9 

JO 
11 

12 

13 

14 
15 

2. Grants the defendant Apple King's motion for su ary judgment regarding 

the Washington Law Against Discrimination, RCW 

3. Grants the defendant Apple King's motion for su nary judgment regarding 

American's with Disabilities Act; and 

4. Grants the defendant Apple King's Motion for Sun ary Judgment regarding 

the specific claims of violation Family Medical Lea Act and the Washington 

Family Leave Act. 29 U.S.C. § 2614 and 29 C.F.R. § 825.215 (a), relating to 

an interference claim, due to the fact that it was n t pied. Any claims pied 

under the above acts still remain. 

16 The documents and evidence considered by the cot1_rt are co tained in Exhibit A. 
17 

18 
19 
20 
21 

22 
23 
24 
25 

Dated this .J6_ day of September, 2016. 

26 
Presented by: 

~!~ 
30 

31 Approved as to form; notice and presentment waived: 
32 

33 
34 Favian Valencia 
35 

CORRECTED ORDER ON SUMMARY JUDGMENT- 2 

.. 
i' 
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Yakima County District Court 
128 North Second Street, Room 225 

Yakima, WA 98901 
Phone: (509) 574-1804 Fax: (509J 574-1801 

Judges 
Kevin M. Roy 

Donald W. 6ngel 
Brian K. Sanderson 
Alfred G. Schweppe 

Court Commissioner 
l<evin Bilmes 

June 22, 2016 

Favian Valencia 
402 E. Yakima Ave. Suite 730 
Yakima, Wa 98901 

Gary Edward Lofland 
230 S. 2nd Street 
Yakima, Wa. 98901 

RE: Maria G. Espindola vs. Apple King, ¥14-04197 

Gentlemen, the court has reviewed the pleadings and evidence presented in 
support of parties' motion for summary judgment. In a prior letter decision, the court 
granted motions for summary judgment ill favor of the defendant. The court found thei r 
still remained the claim of discrimination/retaliation under the FMLA/WFLA. A 
discrimination claim makes it unlawful for any employer to discharge, or in any way, 
discriminate against any individual for opposing any practice made lawful by the 
FMLA/WPLA. 

A plaintiff may prove a FMLA retaliation claim by first establishing a prima facie 
case of retaliation which gives rise to an inference of discrimination. If a prima facie 
case is established, the burden of production shifts to the employer to articulate a 
legitimate nondiscrimination reason for the action. If a non-discriminating reason is 
articulated, any inference of discrimination is dispelled. Lastly, the burden shifts back 
to the p laintiff to demonstrate the employer's articulated reason is incredible and 
unworthy of belief. 

Here, based on the evidence presented, the court is unable to find that a prima 
facie case of discrimination has been made. There are no genuine issues of material fact 
as to the plaintiff taking "intermittent" leave under the FMLA/WFLA. Plaintiff had 
returned to work after her allowed FMLA/WFLA leave and given her old job back. 
Nothing presented to this court would create a genuine issue as to material fact that the 
employer should have somehow knew, or should have made further inquiry regarding 
if the leave could be under the FMLA or WFLA. It was some seven weeks after her final 
FMLA leave ended. Plaintiff was not penalized for taking FMLA/WFLA leave. With the 
passage of time, unspecific doctor's notes and vague phone calls from plaintiff, with 
nothing else, doom the discrimination case on summary judgment. The employer is not 
required to guess that it is allowed leave. 

The court finds that the defendant's work attendance policy is not a ''no fault" 
policy which could violate the FMLA/WFLA. It is undisputed that if the rules of the 
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policy are followed, there are no adverse consequences to the employee. The policy was 
not followed by the defendantto the extent that she could avoid adverse circumstances, 

Even if an argument could be made that a prima facie case has been made by 
plaintiffs, under the burden shifting law outlined by both parties herein, the employer 
set forth a nondiscriminatory reason for the firing (violation of an appropriate 
attendance policy) and the plaintiff has failed to show that the articulated reason by the 
employer is false or a pretext of some kind. 

Therefore, the court finds that there are no genuine issues of material fact 
regarding the remaining claim by plaintiff and grants defendant's motion for summary 
judgment on the discrimination/retaliation claim. Plaintiffs motion regarding the same 
issue is denied. 

s2L. A_ 
Judge Kevin M. Roy 
Yakima County District Court 
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1 
2 

3 

4 

5 
6 

7 

8 
9 

10 

11 

F1lf:D 

GcP I 6 2016 

YAl<l~.lA COUNTY 
oisrn1c,· counr 

IN THE DISTRICT COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNT 

l Z MARIA G. ESPINDOLA, Case No.: 144197 

13 Plaintiff, 

14 

13 

116 

17 
18 
19 
20 

v. 

APPLE KING, a limited liability company, 

D efendant. 

TING DEFENDANT 
G'S MOTION FOR 

SUMMAR JUDGMENT RE: 
RET ALIA ION/DISCRIMINATION 

Cross motions for Summary Judgment on th.e Pla· tiff Espindola's claim of 

21 retaliation/discrimination under the FMLA came before the ornt on Wednesday, June 
22 
23 15, 2016; the Plaintiff was represented by Mr. Favian Vale cia of Sunlight Law; the 

24 
Defendant by Gary Lofland of Meyer, Fluegge & Te ey. The Court having 

25 

26 considered the submissions of the parties and argument f counsel GRANTS the 
27 
28 Defendant's Motion for Summary Judgment on the claims f interference/retaliation 

29 and DENIES the Plaintiff's motion. 
30 

31 

32 
The documents and evidence considered by tne com are contained in Exhibit 

33 A. 

34 
35 

Dated th.is J.£i_ day of September, 2016. 

ORDER GRANTlNG DEFENDANT 
APPLE KING'S MOTION FOR SUMMARY 
JUDGMENT RE: RETAL1ATION/DISCRIMTNATJON- I 
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l 

2 

3 
4 

5 
6 

Judge Kevi Roy 
Yakima Co nty District Court 

7 

8 

9 Presented by: 

1 

1 

Gary E. Lofland 

14 
15 Approved as to form; notice and presentment waived: 

16 

17 
18 Favian Valencia 

19 
20 
21 

22 
23 
24 
25 

26 
27 

28 
29 
30 

31 
32 

33 
34 

35 

ORDER GRANTING DEFENDANT 
APPLE KING'S MOTION FOR SUMMARY 

JUDGMENT RE: RETALIATION/DISCRIMINATION-2 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

NO. ---'-l -'&'--)- --=-'/'--- ~()_2_7~~---~------~-~ -+7-
vs. 

/fr;>p f f 
ORDER Cf, / ""I l 1

'\ 

,-, 

.5. - +or 
V V 

THIS MATTER HAVING COME ON for hearing before the undersigned 
judge/commissioner of the above-entitled court, it is hereby ORDERED THAT: 

-/l~ 

S,J. 

·/' l rl J\ 
- ' r1 

,-
.' > DONE IN OPEN COURT this __ _ 

I 
~·":" 

/) ~ 

L 11
1 

·'·l,,,:,,, e • - 7 '1-Y ( I 

a.VI.J 

,,20.-1-.::? . 

JUDGE/COURT COMMISSIONER 

Approved as to fof rr/ / , Presented by: 
(C9P.Y. received) ··-\ \.Fi)\ lv ) __ )· 
Attorney for Cy-r' I \ ( -

' · \ ~•...1- \ u ,i,..· 
I 

(Copy rec~~~~~, / (' 

Attorney for _ _____,!'-:-- -,F-~ '-' """ .. _b ...... l""" .. __ _ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I I 
;,,; ~,v;,, 

l"~~F'ee , I 201!, 
F~lED ·~~·1 r. ';i 

FEB O 9 2015 

YAKIMA COUNTY 
DISTRICT COURT 

IN THE DISTlliCT COURT OF WASHINGTON 
IN AND FOR THE COUNTY OF Y AIGMA 

MARIA G. ESPfNDOLA, 

Plain tiff, 

vs. 

APPLE ICTNG, 
a limited liability company, 

Defendant. 

) 
) NO. 144197 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER GRANTING ATTORNEY'S 
FEES 

12 This matter having come before the Court upon the Molion of the Defendant for 

13 an award of attorney's fees, and the Comt .finding that the Defendant is entitled to the 

14 requested relief, 

15 ITIS HEREBY ORDERED, ADJUDGED AND DECREED thal: 

16 

17 

18 

l. 

2. 

3. 

Defendant is awarded attorney1s fees in the amount of $990.00; 

The amow1t of $990.00 is reasonable and was necessarily incurred; 

The amount of $990.00 shall be paid to Defendant within th irly (30) days of 

19 counsel's receipt of this Order. 

20 

21 

3. The award of attorney's fees shall bear interest at the rate of twelve percenl 

(12%) per annum. 

Order Granting Attorney's Fees -1 
LAW OF1'1CES OF 

ME\ '1::1\, FLUEGG E & TE1'-NEY, l'.S. 
:?30 South Second SIN~I · P.O. Dox 22680 

Yakima, WA 9R907..2680 
Tekphone (509) 575-8500 
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I J 
' 

1 

2 

3 

4 

DATEDthis /tl.._-/11 day ofFebruary, 20 15. 
I 

5 Presented by: 

6 

7 HEL B. SAIM SBA #46553 
GARY E. LOFLAND, WSBA # 12150 

8 Meyer, Fluegge & Tenney, P.S. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Attorneys for Defendant 

Order Gr:mting Attorney's Fees - 2 

KF-VtN M. ROY' 
JUDGE 

JUDGE/~R 

LAW OFFICES OF 
ME\'f.R, FLUEGGE & TF.NNE\I, r.s. 

2.10 S<luth Sl!COnd Street • P.O. llox 22680 
Yak;ma, WA 98907-2680 

Telephone (509) 375-8500 
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I 

2 

3 
4 

5 
6 

7 
8 
9 

10 
l l 

'17 JAN -6 P 2 :25 

IN THE SUPERJOR COURT OF THE ST ATE OF WASHINGTON 
IN AND FOR YAIGMA COUNTY 

l
2 

MARIA G. ESPINDOLA, Case No.: 16-2-02725-39 

13 
14 

15 
v. 

Plaintiff, 

16 APPLE JONG, a limited liability company, 

17 
18 

19 

20 

Defendant. 

The Appel lee Apple King LLC's Motion to Dismiss came before the court on Friday, 

21 January 6, 2017; Apple King was represented by Gary Lofland; the Appellant Maria 

22 
Espindola by Favian Valencia; the com1 having considered the submissions and arguments of 

23 

24 counsel finds the Appellant Espindola has failed to comply with RALJ 7.2(a) and has not 

25 

26 
filed an opening memorandum as required by the rules or requested an extension of time 

27 before the brief was due. However, the court denies the Motioi1 to Dismiss and will allow the 

~! AppeUant Espindola to file her memorandum on or before 1/4/~t2,17 . If the 

30 memorandum is not fi led by that date the apr)eal wrn be automatically dismissed. Apple 

31 

32 
King's responsive memorand~shall be filed within 45 days of the date the Appellants brief 

33 is filed. The Appellant Espindota shall reimbt1rse Apple King the sum of (?/2 Sp 

- 1 
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Done in 9pen court this 6th day of January, 2017. 

2 
3 

4 

5 
6 
7 
8 
9 

Presented by; 

10 

11 /4 

12 
Gary E. Lofland 
Counsel for Apple King 

13 
14 

15 

16 
17 
18 

19 
20 

21 

22 
23 
24 

25 

26 
27 
28 
29 
30 

31 
32 

33 
34 

35 

• 2 
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. . 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

VS. 

-\ n i'l\P VI 1v;1 ' l I ~­

1
1o, zg212~~ 

NO. ~ _rJ[tZ 
A l')--

ORDER 0: \ \ l;:::"/\-L 

THIS MATTER HAVING COME ON for hearing before the undersigned 
judge/commissioner of the above-entitled court, it is hereby ORDERED THAT: 

rnav, ,.,,"), 

- rf:'ik {\'\I) {l,v f: /':rvv/J L \) E l .) ·,() A;U'v/ LO I :.1_ I\\\,) 1) 

IN 'I)+ E ~ CJ!,\/\ o_F J,t, q LJ C. 0
~) PA\.1 f .•'tG( I[- t '-/ 

DONE IN OPEN COURT this J(J I l1' l dayof_\- \~11~1~( _____ ,2o_Ll. 

Presented by: 
(Copy received) 

c} )u 1)' ·:2 < .__ 
JUDGE/COURT COM/J,SSI/ 

Approved as to~rm,;.., 
(Copy received) ' 

Attorney for _______ _ Attorney for ______ _ _ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

REOEI O 

MAY - 3 2017 

~ Meyer, Fluegge i Tenney 

IN THE SUPERIOR COURT OF THE ST A TE OF W ASlllNGTON 
IN AND FOR YAKIMA COUNTY 

) 
Maria G. Espindola, ) Case No.: 1620272539 

) 
Appellant, ) 

) 
) NOTICE OF APPEAL TO COURT OF 

vs. ) APPEALS DIVISION III 
) 

APPLE KING, a limited liability ) 
company, ) 

) 
Respondent. ) 

TO: Clerk of the Court, 
TO: Gary Lofland, Attorney for Defendant. 

COMES NOW Plaintiff, Maria Espindola, by and through her attorney of record, Favian 

Valencia of Sunlight Law, Pllc, and hereby requests review by the Court of Appeals Division III 

of the summary judgment order entered on May I , 2017. The portion of the decision to be 

reviewed is the order affirming the district court' s granting of summary judgment in favor of the 

defendant on Appellant's Family Medical Leave Act and Washington State Family Leave Act 

claims and denying Appellant's motion for summary judgment on the same claims. A copy of 

the order affirm.ing the district court' s decision is attached to this notice. 

NOTICE OF APPEAL TO COURT OF 
28 APPEALS DIVISION fII- 1 

SUNLIGHT LAW, PLLC 
402 E. Yakima Ave, Ste 730 
Yakima, Washington 98901 

[~~~" ~~r v (509)388-0231 
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2 

Counsel for Defendant, Apple King, LLC, is Gmy Lofland and his address is 230 S. 2nd 

Street, #101 , P.O. Box 22680, Yakima, WA 98907. 

Respectfully submitted this j: ~~ay 

4 __)I/, 
5 ---- / 

3 

\ 

6 

7 

8 

9 

Favian Vale?: a, W..,~=;3'802 
Attorney/for Maria Espindola, Plaintiff 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
NOTICE OF APPEAL TO COURT OF 

28 APPEALS DIVISION IU- 2 
SUNLIGHT LAW, PLLC 
402 E. Yakima Ave, Ste 730 
Yakima. Washinzton 98901 

(509)388-u231 



0139

2 

,., 
.) 

4 

5 

CERTIFICATE OF SERVICE 
The undersigned makes the following declaration certified to be true under penalty of pe1j ury 
pursuant to RCW 9A.72.085: 

On the date given below, I hereby certify that the original Notice of Appeal was served on 
the following in the manner indicated: 

6 Clerk of Court f l FedEx 
Yakima County Superior Court Clerk [X] Legal Messenger 

7 128 N 2nd St #323 [ ] Electronic mail 
Yakima, WA 98901 [ ] First Class U.S. Mail 

8 [ ] Facsimile 
[ ] Hand delivered 

9 1'1--------------~------ - ---' 

)0 I.+------------,-----------, 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

GARYLOGLAND 
Meyer, Fluegge & Tenney 
230 S. 2nd Street, #101 -
P.O. BOX22680 
Y akirna, WA 98907 

[ ] Electronic mail 
[ ] Facsimile 
[Xl Legal Messenger 
( ] U.S. mail 
( ] Other: band delivered 

I certify under penalty of perjury under the laws of the State u[\.Vashington that the 
foregoing is trne and corr.ect 

Executed this:.3'ci day of May, 2017, at Ya~fa\ ~ashingto13,:--:,, , 
__...----/-IM, 1~,.--. --;"l--c[.:1,_·r£~ 

Mariana Garcia,_.Paralegal 

NOTICE OF APPEAL TO COURT OF 
28 APPEALS DIVISION III- 3 

SUNLIGHT LAW, PLLC 
402 E. Yakima Ave, Ste 730 
Yakima. Wash.inzton 98901 

(509)388-u23 l 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

. ,, . , 
NO. _l ------------

vs. 
ORDER ------~----r 

-· .I..) 

THIS MATTER HAVING COME ON for hearing before the undersigned 
judge/commissioner of the above-entitled court, it is hereby ORDERED THAT: 

• I 

_,,- I __I ,, . 
.J 

·' 

-. 
_, _,,._.,, • -e , -. 

' r' .. 

I, ' ' 

r 

j) 

_; 

DONE IN OPEN COURT this ___ day of, - ,20 __ 
~ \ , l '--... --~,,.,._,,, 
i_ -. r r\ . ' ' ,~· 
\ ·~ I ' "'~ 
\ /')._{ \ 

JUDGE/COURT COMMISSIONER 

Presented by: 
(C9p_y received) 

\ --- \ 
\~) '1 \ !._., .•• 

Attorney for---~------ --
; { ;... . 

Approved as to form: 
(Copy received) 

Attorney for _________ _ 

-
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( ( 

APPLE. KING, LLC. 

ATTENDANCE POLICY 

Apple King. U.C understands that there wlll t:e times when employees wUI mJu work due to Illness or other unforeseen reasons, 
It Is equally lmportlnt fer the employee to understand the lmport!nce of malnti!nini: a rood attendance reaird Good 
attendance rellects poslt!vely on the packing hou.se as a whole, As of May 1• 20U. we wlll put Into practice a revised 24 point 
attendance scoring system. Each employee will have 24 points to use up between May l" anclUie la.rtdayaf Apr!I, You wtfl 
start with O points and each attendance lnfractlcn w!JI be counted In the followlnc manner. 

NO POINTS wlll be counted for appts. with 24 hr. notice and proof of appt. 
2 Points for not giving 24 hr. notice regardless of proof 
2 Points for being Tardy 
2 Points for leaving before end of shift without proof of appointment 
3 Points per absence without proof of appointment (unless you use a Vacation Day} 
12 Points for a NO CALL-NO SHOW 
No polnts wur be counted for L&I appointments. 

If you reach the 24 point mark before the deslgnal!!d time, your emplo~nt with Apple King, UC wlll be terminated. It Is very 
Important to understand thatthls'wfll be the same for all Packing House employees. Every 1" of May each employee will start 
with O points once again only If they have managed not to reach the 24polnt marll by the end of the last day of April, We 
strongly encourage you tD set up your appointments on your day(s) off. In order to fac:llltate thls on cur behalf we wfll be 
rotating the groups less frequently. !fwe do move the groups we wllltryto let you know at least2 weeks In advance. 

APPl..E KING, U.C. 
POUZA DE ASISTENCIA 

Apple King, LLC comprende que van haber oas!ones tuando e! empfeado fafte al traba)o por enfermedad u otras ramnes 
lmprevl.st2.s. ?or lo tmto es !mportanl!! que el empleado comprenda la lmpcl't3llda de mantenetun bu.en hlstorial de 
aslstenda; Un buen hlstorlal de astste.nda se refleja pasll:Mmente en la bodega completl, Apartir def lro de Mayo de! 2010 
pondremos en prac:tica un nuevo Sistema qlie estara basado en punt05. 

Cada empleado tendra 24 puntos para utffllar empezalido el 1 Mayo ham al ultlmo dla de Abn1 del s!gulente aiic y cada 
empleado empwira con o puntos y cada lnfracdon sera contada de la slgulente manera. 

NIN GUN PUNTO sera rebajado por cltas con 24 hrs. de aviso y con comprobante de clta 
2 Puntospbr cltas sln·av!sar con 24 hrs, de anticlpacfon 
2 Puntos por llegartarde 
;?. Puntos por lrse temprano sin comprobante 
3 Puntos por AUSENCIA sin comprobante (al menos que use un dla de su vacaclon) 
12 Puntos por 1 DIA DE NO UAMARY NO PRESENTARSE Al TRABAIO 

c.. 
No se contaran puntos por citas de Labore Industrias. 

S1 wted llega a fa maro de 24 puntns antes del tlempoaslgnado su empleo con Apple l(lng se dara porwmlnado. 
Es muy lmportanw que ex>mp/'1!/lda que esto apflara a todos los emplaaclos sin ltnportar la .senorta. El ltO de Mayo, def 2Dl.l, 

cada empleado empema conO puntos solosl ha.n mnseguldo no llegara los 24 punt.as antes de el ultfmo dla de Abr1f. 
Le aconseJamos que haga .lllS dt:as en su d!a de desainso, Para hcllltar este nuevo· slstema de pOntuadon estaremos rotando 
los grupos con menos freru~ yen dado caso que rotemo.s I.cs f!l'\IPOS tralllremos d! hacer!es saber con 2 semanill de 
a(lddpac!on. 

------ ... · --· -

I 
I 
I 
I 



0143

Exhibit 10 



0144

Espindola v . Apple King Armida Aparacio 4/29/2015 

1 the next year? 

2 A . Uh- huh. 

3 Q. If they get 24 points they get terminated? 

4 A. Yes, they do . 

5 Q. And then who makes the decision to terminate them? 

6 A. German . 

7 Q. Okay . And does this policy apply to you? 

8 A. Yes . 

9 Q. Okay . And one of the things that I noticed on here , 

10 Armida, is that it doesn ' t talk about -- doesn ' t say 

11 how many points should be awarded for somebody being 

12 at the hospital or being ill . 

13 How do you how do you take that into account 

14 to apply this point policy? 

15 A. Every -- like we -- ·say that to an employee verbally . 

16 If they have an emergency, like being in the hospital 

17 or for a funeral or a car accident , something like 

18 that , t here ' s no points there . So we don ' t take any 

19 points for -- for absence for the days that they stay 

20 in the hospital or any emergency . There ' s no points 

21 there . 

22 Q. Well , what if somebody ' s sick but is not at the 

23 hospital , then in that case do you have to give points 

24 or no points in that case? 

25 A . In that case it will be points because their absence . 

Page 11 
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Date Appointment Bates # 

5/20/11 YVFWC Dental Appointment Bates 2 

6/6/l l Dental Bates 15 

6/ 17/11 No identification ofreason or provider Bates 15 

7/7/11 Urinary Tract Infection Bates 17 

7/12/ 11 Different name on slip Bates 19 

7/21/11 Memo1fal - Patient ill 2 days Bates 4 

8/1/ I 1 YVFWC appointment Bates 23 

8/22/11 Hospitalized Bates 24 & 25 

8/25 Hospitalized Bates 26 

9/9/11 Different name Bates 27 

9/ 16 Doctor appointment Bates 29 

10/11 YVFWC ~ appointment 2:30 Bates 31 

10/12 P AML Lab work Bates 32 

12/27/11 YVFWC Bates 34 

3/6/ 12 YVFWC - baby appointment Bates 36 

4/4 YVFWC - appointment child Bates 38 
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;====,~~==-----=-------=·~~-----
~Yi\k,iraa Valley 
~ -Fa:rrn Workers Clinic 

v"Vork I School Excuse Form 

D:110: )--Jo· / / 

(509) 248·-1032 

Phon·e 'Nurnbcr . 

Employer#2 
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,· 
t~1QB~.L. 

~{:!:rh1~rta bo~rtJ(.tJ: 006 ____ _ 
I 

~cldress: _____________ .O,M:°7-d±:::: ~I 

Phamlacy: (~) 575-8036 

•P_H-10 Aw,. Jim 2010 
-.. 

Employer #4 
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=!E=t 

G- 11 - PtJ-9e,,1ro -.b 
1B HIU BLVD. 

98901 

: C: 1 : 0 CJ 2-_;J.-/ 5.]); 0:)1 °'-
Sc:..l t11 l'\ c_ 

; 06110/11 
~ 

P~TICE 
1, ~D 

SELAH WA 
98942 

11\A, cw J),... f.s p 1 ~L&-lC-
(} 6 --{d ,...,(J\ 

(1.Lr 

1

. 

-~~--.- ~--------· ---~---· --
",~ ~ Yakima Valley .. 

. ES. =Farm Workers.Omic 

Vi'ork / School Excose Fo,m 

I Dote: Lo .( a • I. I 
1 

T_oW),o[!lltl\1lyConccrn: 
This ,letter is to confirm thot 

1-«-~ c',-~,,GQ,,0,.a:(O\ Es101 0 cl dq_ 
, ' hnd no appoinm,eat todny from 

I tfyou hove or.)' questionS", Jlle~s• call! 
! · Y.V.F.W.C. 

DENTAL DEPT. 

I er . N 60H::,NG8-H~ 
m,c ·nm, YAKIMA, WA ·98901 

--~----- --- - ----..--

Employer #15 
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YAIGlYIA VALLEY lVlEMORlAL HOSPITAL 
DISCHA.RGE INSTRUCTIONS 

Name: Espindolu-Snl,,s, M.G. 
Age: 33Y DOB: Apr I q, 1978 
Gender: F 
MedRec: 622444 
AcctNum: 1003473483 
Atteodiog: M!W 
Priman R.N1 TFl 
Bed: EDED 15 

FINAL DU .. GNOSIS 
urr 

~ .. 

.,.\J)DITIONAL DL.\GN0SIS . 
ITJP 

TREATED BY: 
Attending Physician :.. Brueggemann, 1':ID, Marty 

FOLL0WlJP CONTACT 

Charles Forster MD,Family Practice 
Yllkimn Farmworker& Clinic 
602 East Nob Hill Blvd 
Yakima WA 98901 
Phone: 2483334 

SPECIAL INSTRUCTIONS 
Follow up with yoo.r OB provider, 

MEDICAL INSTRUCTIONS 

CYSTITIS, UTI (ADULT FEMALE) 
1NFECCI6N DELA VEflGA,Mujet[l312dder-Infection: Fcmnle, adult} 

Una illfeccl6o de lo vejiga ( cistitis (cystitis - UTT]) suele provocar constamcs deseos de ori.nar y ardor al ofuiar. 
Es posible que la orina se vea turbia u oscura, o que tenga olor fuerte. Puede hnber dolor en la pane baja de! 
abdomen. Una infeccion de In vejiga se produce cuando las bacterias de! !Itta vngin:tl ingresan al ori.ficio donde 
descmboca la vejign (la uretta (urethra]). 1'uede ocurri; despues de h,ber tenldo relaciooes sexuales, por um 
ropns rnuy ajustadas, por desbidrataci6n y otros factores. 

CUIDADOS EN 1-,A CASA: 
Beba abundant~ l[quido (ol meaos, emre 6 y S Vasos por dio, excepto que lehaya.~ indic3:lo limit,u los Uquidos 
por otras m:ones mcdica;). Eso bani que cl medicamento ingrese mejor al sistem~ urinario y D.tTastrnn1 los 
bo.cterias fuera de su cuerpo. · 
Evitt t?.ncr relaciones sexuales hastn que los sCntom:is hoyM desaparecido. 
No consuma cafofn~. olcobol ni comidas muy condimentadas, ya qtlepueden irrita/ la vejiga. 
Uoa infecci6n de lu vejign (bladder infection) se trara con nntibi6ticos (antibiotics). Tambien es -posiblc que le. 
recct~n Pyridum (nombre genlrico: fenazopiridina [phennzopyridine)) pnra aliviar el ardor. Ese mcdicamen10 
hara que su orina &eJ de color nw:nnj~ brillant:, Es posible quc esa orinJ de color nnranja le monche la ropa, 
f>uede \L~ar un protector di:trioo uoa toalla fem:-ninij para prole_ger In ropn. 

-EVITJ>.f.illURAS-INFECCIONES: ___ ___ ______ __________ _ 

Desj)Ues1le e\lacuar"el iruesti.no-;-si~mpre limpiese con an movimiento de adelu11:e hacla atrcs. 

Pr,pal"°:. Thu Jul O~:'zo11 12:0l b,¢.l~ID I of2 

~~ 

Employer #17 
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w1, Mi~ooz'.i. .. ~.... · 
OOB:017H/1996 
PIO f: 4HB-15-8 
GlD ~: U-80883 
OOS107 /ll/ ll 
ORD:A. N\l'LMl1 P~-C 
AA::000'1017 

Employer #19 
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---- ------

Employer #23 
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- 35 
--1, 0 , 

Marla Espindola 
# ESPI 003 

~ Ii Iii IN 1§1 OUT rn 
HOOR:i ACCUUULAT.:"O 

11/0RU:O HOURS ov:~1ME 

r-1 l1 

Employer #24 
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JC 
.,Pi/!~':" ;2§11 Ti~lo~ Ori~~: Ya~ima, ~IA,• 55902 

.,ll,ll>M()jJiAL ,II\:!. · ,_ ~~--·"··- . -
: '"':tf:;r' ·1r1111111 1111m1111t11'1 1003774419 
·,h,..;1 _::$,. Eloindol.,.S~!tU, M.t1riu, G 
N2md: F · Gn'-14 JJ v "''~m1s 

,',OM 

Addrass: S/2412011 MEO M 
ATN Shi\lcly1 Nccm:m 

-::.::_-_-_-_-_-_-_-_-_:-----------------------------

Employer #25 
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,. 

I 
- 35 
--,-.c. 

"· ,if ·-· .. , 

AP/ NOPTS 
·n,1. DC,-r,q-1 

Marla Esplndol[ 
# ESPI 003 

J :~;} 
~:58 

-HOU~S ~CCIJMULArco 
\'IOfi.0:£0 HOU;\S ·1011:_nnit.; 

e:--~1 ~- !J£? 
- ' :). 
9 ;~ !q~15 
-;c:~ :~:~,) 

1 2,.·· : 11= ~;15 
~ : :§. .i!; :,jt -

100D 40 1~4-

1003 ~ -· o/+ 

Employer #26 
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.... . 4 

• . +: 

Valley 
*MEHOm.A!!s 

314 South 11th Avenue, Suite B 
Yakima, Washington 98902 

Scheduling Department (509) 248-9592 
lvfdi;i Office Telephone (509) 248-7380 

Employer #27 
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------------

===========~' -=·!======== 

~Ycikima \/allC=y 
~Farm V1/orkeL·s Clinic 

602 1:. Nub lli ll Blvd. 
Yaki11w, W,\ 1i8lJ() I 
(50')} 248-3334 

():i I e: 

Tu Wlio111 l t lVl:1y Co 11rcl'll: 

This Idler i.'.i lo co11fi rm that 

Nam c: (f/ ty,1,'uu eJ ti~~ 
DOB: LJ/1Lr/ :;£' 

had ,1 11 :i 1poi11t111enl today. l'k:1se c.n:u~e 
rro wo r k ·lass for this time 

:;;•.?.JO f?l'Yl J __ days. 

21 i~ aturc - · 

tt✓ 

----- ,.._ ·- - --- - ·- --- - ---·- - -

Employer #3'1 

I -
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J't,. TH V L fJ Q ·, . AS .'j t• CI At f 5 

lviH1IC'f\L L.•.uor..1.·i-01: 11;s 

602 E. N~h Hil l Blvd. 
Yakima, WA 98901 
(509) 24 8-3334 ext: 31 SO 

I I 

To Whom It May Concern: 

I ' 

VYk:tr r'~ ~1\1do i.(A_ was seen forlab \.VOrk today. liyou 
have any'further questins please do not hesitate to call us at (509) 248-3334 
e11.i: 3180. Thank you for your cooperation. 

JJ~sy< e1tr 
P AML- Nob Hill Branch· 

/ 

=-~ -: ______ =- 6~----- -- ---------- -- --

Employer #32 
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• = 33 
. I 

Marla Espindola 
# ESPI 001 'l I 

i 

,e 
k~~ 

' 
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p-a"!l. 
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·------· --_____ ::_---:::---:_-~---. ,_: 
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l :ml.I >:, :37 7:57 
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Employer #34 
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- ===-=-==:::::::-_-_.;_ -:: . -= ~ ·:.-:_ --- - - -- - ----- ------

Employer #36 
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[ ' 

~~~Y,1ki11rn Valley 
~ F,rnn \A/rn·kers Clinic 

li02 Ii. N,.,I, llill 131v,L 
Yaki111:i, W1\ 1),W/JI 
15(11)) 211X-J~14 

'1'11 \.Vho111 II l\'l:1y C1111c.:~r11: 

WT:NZ/IDOZ.\ 
DOB:01/lZ/2012 
P!D : : 45~5-71-1 
CID f, : U-90898 
005:04/0Hll 
OP.D:11, SCOT'70LD, !(D 
A.~:0000018 

f!RST:B:J.E!UA 
CEIIOER: F FC:02 

PCP: FORS1E.<t, C:~'l..'!!.ES 

MSR:00076723758 

-

l1 :1d :111 :1ppui11 1·111~11l Imlay. l'lc:;.'iL' L::-:t:11SL· rJttlU!.V. 
rrn111 worlc/cl:1ss for lllis ti111~ 

_ ______ /~_ d:iys. 

Employer #38 
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Espindola v. Apple King Maria Espindola 4/29/2015 

1 Q . Before you look the leave? 

2 A. Before I took the leave I was repacking . 

3 Q . And that was five days a week? 

4 A. No, we were working four days a week. 

5 Q. Why was that? 

6 A . Because that ' s the way the schedule was set up . 

7 Q. And were there other times that you only worked 

8 four days a week? 

9 A . Yes . Just about all of us worked four days, all of us 

10 worked four days a week, just about all of us . 

1 1 Q . At that time or throughout your employment? 

12 A. That schedule had been that way for quite some time. 

13 Q . How long? 

14 A . I couldn ' t recall the dates, but more than one year, I 

15 believe . 

16 Q. But everybody worked the schedule, not just you? 

17 A. We all changed different days , working different days . 

18 Q. But you were all worki ng four days a week? 

19 A . Yes. 

20 

21 

22 

2.3 

24 

25 

Q. 

A . 

Q . 

Okay. And then when you came back from maternity 

leave , do you recall when that was? 

I came back the 5 of March of 2012. 

Now, before you went on maternity leave , did you go to 

somebody at Apple King and tell them you needed 

maternity leave? 

Page 9 
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Espindola v . Apple ~ing Maria Espindola 4/29/2015 

I A. Yes, I did that to German . 

2 Q. And you told him you needed to take maternity leave? 

3 A. Yes . 

4 Q . And he told you you could take time off? 

S A . Yes, he gave me 12 weeks . 

6 Q. And did you take the entire 12 weeks? 

7 A. No, I did not take them because I did not need them . 

8 I came back sooner than that to work . 

9 Q . You felt good enough to come back to work? 

lO A. Yes. 

11 Q . Okay . And when you came back to work after maternity 

12 leave, what job did you do? 

13 A . Repacking . 

14 Q. And had you done repacking before? 

15 A . Yes , all the time . 

16 Q. All right . And how many days a week were you working 

17 when you returned from maternity leave? 

18 A . Four days . 

19 Q . All right . The same type of hours, 8 : 00 or 9 : 00, 

20 depending on the day? 

21 A. I worked ten hours . 

22 Q . You worked ten hours? 

23 A. Yes . 

24 Q. So you were working more hours when you returned than 

25 when you left for maternity leave? 

Page 10 
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( 

Espindola v . Apple King Maria Espindola 4/29/2015 

A . No . 1 

2 Q. Arn I confused about the number of hours you worked 

3 when you were working four days a week? 

4 A. We were working four days a week, we worked ten hours 

5 a day . 

6 Q . Okay . Thank you . 

7 So when you came back after maternity leave, you 

8 then worked four days a week? 

9 A . Yes . 

10 Q . And when you were working four days week, you worked 

11 approximately ten hours a day? 

12 A . Yes . 

13 Q. And did your job change in any way? 

14 A . No , I was repacking when I took leave to have my baby. 

15 And then when I came back I was repacking again . 

16 Q . And when you left to have your baby, what was your 

17 hourly wage? 

18 A . They paid me 9 -- I don not recall now. 

19 Q . Well, let me ask it a different way. When you came 

20 back from maternity leave , were you paid the same as 

21 when you left? 

22 A . Yes . 

23 Q . So there was no change? 

24 A. No . 

25 Q. Now, tell me please after you stopped working at Apple 

Page 11 
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6/21/2017 

WESTLAW 

NARROW: 

Can< el 

Search within results 

Jurlsdiclion 

Washington 

Date 

All 

Roponcd Status 

RepoJ'led 

Unreported 

Topic 

T~p,cs 

Civil 

Employment & 
labor 

Crimlnel 

Commercial 

Real Propeny 

Judge 

Attorney 

Law Firm 

Key Number 

Party 

Docket Number 

Viewed In lhe last so days 

Wilh Cll<!"l ID XXX 

Viewed 

Nol Viewed 

Documents in Folders 

Saved lo a Folder 

Nol Saved lo a Folder 

Annotated Documents 

H1ghllgl\led 

Notes 

Nol Annotated 

Search other sources: 

Ne~ 
ODCl\els 

l111011eotuol Pn.,pt-f\Y 
P111,11,- Raowd• 

2,538 

1,853 

685 

2,056 

1,342 

649 

338 

310 

Selec! 

Se1ec1 

Se1ec1 

Se1ec1 

Se1ec! 

'Se!ac1 

Search Results I Advanced Search I Wesllaw 

!lac• to Waslil!igtr,n St~1,, Cases 

Washington State Cases (2,538) 
5sl Del8Lll1 .. 

1 • 20 • Sortby: Relevance • .. . 
Select all Items No items selected 

1. Hegwine v. Longview Fibre Co., Ina. 
Supreme Court of Washington, En Banc. Novomber 29, 2007 162 Wash.2d 340 

172 P.3d 688 

LABOR AND EMPLOYMENT • Discrimination. Pregnancy-based employment 

discrimination claim Is one for sex discrimination, and is not subject lo 

accommodation anaty,ls. 

.•• acUon against emµtoyer. alleging U1al employer violated Washington Law Against 

Discrimination (WLAD) In re/using lo hire her because of her pregnancy ... 

' "J.M. Johnson I J ., held that (1) ciain,s or entployment discrimination because ol 
pregnancy are to be analyzed as matters or sex dlscrimlnallon1 and are nol subjecl to 

eccommodalion analysis1 (2) business necessily derense to a c1a1m of pregnancy~ 

based sex discrimination is nol an affirmative defense; (3) employer's proffered 

reason ... 

2. Hume v. American Disposal Co. 
Supreme Cou/'1 of Washington, En Banc. September 22, 1994 124 Wash.2d 656 

880 P.2d 988 

Preemption. Employees· acllon, u('lder state •slatule, alleging tn.at they were harassed 

and constructively discharged In retallallon ror demanding overtime pay was not 

µreemµted by federal labor law. 

... retalialion for demanding overtime pay, F1rst employee also alleged handl<;ap 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMM1SSlONER' S RULING 

Maria Espindola seeks discretionary re ·ew of the Yakima County Superior 

Court's May I, 2017 Order on appeal from distrfcf'C_ourt. That order affirmed the district 

court decision, which had dismissed her claims for retaliation and discrimination under 

the State and the federal family medical leave acts against her former employer, Apple 

K ing. She contends that RAP 2.3(d)(3) supports review because the matter "involves an 

issue of broad public importance", i.e., the interpretation of the notice requirement of the 
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f amiJy medical leave acts. 1 

On August 21-25, 2011, Ms. Espindola was hospitalized with kidney stones. Her 

doctor provided Apple King with a note that advised it that she would not be able to 

return to work until after a follow up appointment on August 31, 2011. Ms. Espindola 

stated in her deposition that she missed work multiple times between September 8 and 

December 30, due to pain associated with the kidney stones, and that her supervisor knew 

the cause. She was also pregnant during this time and had developed gestational 

diabetes. Her supervisor permitted her to use the break room to test her blood sugar. On 

ApriJ 20, 20 12, Apple King terminated Ms. Espindola because she had exceeded the 24 

points allowed in its leave policy for leave that it believed did not qualify as famHy 

medical leave. 

At issue in th.is motion for discretionary review is the adequacy of the notice Ms. 

Espindola gave Apple King that the leave she took qualified as family medical leave. 

The district cow-t granted summary judgment to Apple King. It held that 

based on the evidence presented, the court is unable to find that a prima facie case 
of discrimination has been made. There are no.genuine issues of material fact as 
Jo the plaintiff taking "intermittent II leave under the FMLAIWFLA. Plaintiff had 
returned to work after her allowed FMLAIWFLA leave and given her old job back. 
Nothing presented to this court would create a genuine issue as to material fact 

! The Court notes Apple King's argument that RAP 2.2(c) applies and only 
appeals from de novo superior court reviews of district court decisions are appealable as a 
matter of right. Ms. Espindola is not seeking a direct appeal. She wants discretionary 
review under RAP 2.3(d)(3), The latter rule applies in this circumstance. 

2 
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that the employer should have somehow knew, or should have made further 
inquiry regarding if the leave could be under the FMLA or WFLA. It was some 
seven weeks after her final FMLA leave ended. Plaintiff was not penalized for 
trucing FMLA/WFLA leave. With the passage of time, unspecific doctor's notes 
and vague phone calls from plaintiff, with nothing else, doom the discrimination 
case on summary judgment. The employer is not required to guess that it is 
allowed leave. 

(Emphasis added.) Letter Opinion, June 22, 2016. 

On May I, 2017, the superior court affirmed the district court decision. It found 

no dispute of material fact. 

Ms. Espindola agrees that to qualify for leave under the act, the employee must 

prove that she provided the employer sufficient notice of her intent to take the type of 

leave that the act covers. She cites a federal r~gulation under the federal Family Medical 

Leave Act2 to argue that when the leave is unforeseeable - such as the leave she says she 

took because of her kidney stones and to manage her gestational diabetes - the employer 

is responsible to "designate leave as FMLA-qualifying, ... based only on information 

received from the employee or the employee's spokesperson". CFR 825.301(a). Ms. 

Espindola reasons that her supervisor knew the causes of the leave she took, given the 

circumstances under which she asked for leave. Therefore, she asserts that Apple King 

z RCW 49.78.410 states, as follows: "This chapter must be construed to the extent 
possible in a manner that is consistent with similar provisions, if any, of the federal 
family and medical leave act of 1993 (Act Feb. 5, 1993, P .L. I 03-3, l 07 Stat. 6), and that 
gives consideration to th_e rules, precedents, and practices of the federal department of 
labor relevant to the federal act.'' Repealed by 20 I 7 3d special session, ch.5, substitute 
senate bill 5975, effective October 19, 2017. 

3 
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was required to designate that leave as family medical leave and not deduct it from the 24 

points its attendance policy gave each employee every year. 

This Court agrees with Ms. Espindola that the adequacy of her notice for leave 

associated with her intennittent health conditions is an issue that has public import such 

that it should be determined by an appellate court. See RAP 2.3(d)(3). 

Accordingly, TT IS ORDERED, the motion for discretionary review is granted 

pursuant to RAP 2.3( d)(3). The Clerk of Court shall set a perfection schedule for this 

matter. 

, 
Monica Wasson 
Commissioner 

4 
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l. NATURE OF THE MOTlON 

Apple King LLC moves to modify the ruling of the Commissioner 

filed August 4, 2017. This motion is based upon RAP 17.7. The 

underlying case involves the federal Family Medical Leave Act (FMLA) 

29 U.S.C. 2601 and the Washington Family Leave Act (WFLA) RCW 

49.78.010. 

The Commissioner believed that the "adequacy of [sic: 

EspiJ1dola's] notice for leave associated with her intetmittent health 

condition is an issue that has great public import such that it sl10uld be 

determine by an appellate court," and grated discretionary review under 

RAP 2.3 (d)(3). 

The Commissioner overlooked the fact that the adequacy of nolice 

to trigger FMLA bas been thoroughly discussed and resolved by the 

federal courts considering federal FMLA claims. The Commissioner also 

misapprehended the evidence presented by Espindola which was 

deliberately misleading, confusing, and conclusory. Rather than look at the 

actual evidence the Commissioner accepted the conclusory (and inconect) 

statement in the Petitioner's memorandum. 

While the issue may be important to the individual petitioner, the 

issue of adequacy of notice in this case does not raise a fundamental and 

w·gent issue of broad public importance. 
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11. THE REQUIREMENTS UNDER THE FMLA AND WFLA 

Both the FMLA and WFLA provide that an eligible employee is 

entitled to leave "because of a serious health condition that makes the 

employee unable to perfonn the functions of the position." RCW 

49.78.220 (l)(d); 29 U.S.C. 2612(a). A serious health condition means an 

illness, injury, impairment, physical or mental condition that involves 

either (1) inpatient care in a hospital or residential medical care facility, or 

(2) continuing h·eatment by a health care provider. 29 U.S.C. 2611 (ii); 

RCW 49.78.020 (16). Both laws provide "intennittent leave," (leave that 

may be taken in separate blocks of time due to a single qualifying reason). 

29 U.S.C. 2612(b)(1 ); 29 U.S.C. (a)(l), (3); RCW 49.78.230. 

The WFLA miffors the provisions of the FMLA. The Washington 

legislature provided guidance as to the interpretation and application of the 

WFLA: 

This chapter must be construed to the extent possible in a 
manner that is consistent wit11 similar provisions, if any, of the 
federal family and medical leave act of 1993 (Act Feb. 5, 1996 
P.L. 103-3, 107 Stat. 6) and that gives consideration to the 
rules, precedents, and practices of the federal department of 
labor relevant to the federal act." 

RCW 49.78.410 

In. THE NOTICE REQUI RED 

The "test" is whether the information provided is reasonable 

adequate to apprise the employer of the employee's intent to take the 

2 
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protected leave. Where courts have found notice to be deficit it has been 

where the employee has failed to convey the reason for needing leave. 

Nicholson v. Pulte Homes Corp., 690 F.3d 819, 826 (71
h Cir. 2012) 

(employee's "casual conversation" about the challenges of dealing with a 

condition was not adequate notice); Sarnowski v. Air Brook Limo, 510 

F.3d 398, 402 (3 rd Cir. 2007) ("the ctitical question is whether the 

infonnation impatted to the employer is sufficient to reaso11ably apprise it 

of the employee's request to take time off for a serious health condition"). 

Seaman v. CSP JI, Inc.. 179 F.3d 297, 302 (5th Cir. l 999) (finding 

-inadequate notice where employee never informed his supervisor of a 

serious medical condition); Brenneman, 366 F.3d at 423-24 (finding 

inadequate notice where employee did not explain that his absence had 

been due to a serious medical condition until after the fact); Woods, 409 

F.3d at 992-93 (finding inadequate notice where employee expressed that 

he was stressed and felt his health was at risk but never provided any 

information to indicate that his absence from work was due to a serious 

health condition). Infonning the employer that you are ''sick" or "ill" is 

insufficient notice. Collins v. NTN Bower Col'p., 273 F.2d 1006, 1008 (7th 

Cir. 2001); Mackie v. Jewish Foundation, USOL D. MD. 2001 #DKC 

Cl 0-0952; Rogers 11. SEBO Nursing Center, USDC ND Indianan 2010 # 

2:09:CU 115 PRC. 
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The employee must do more than merely disclose that he or she is 

sick and will be out without an anticipated [eturn date or any ft11iher 

infonnation about the reason for leave. Curtis v. Coslco, 807 F.3d 215, 

220 (7th Cir. 2016) (employee's comment that he was contemplating 

taking "medical leave" did not provide sufficient notice); Spurling 11• 

C&M Fine Pack, 739 F.3d I 055, I 062-63 (7th Cir. 2014) (night shift 

employee must provide more info1matio11 then she needed time off to 

figure out why she was fa lling asleep). 

This comi is unlikely to develop a different "test" to dctetmine the 

adequacy of the notice provided by an employee then has the various 

federal appeals courts. The issue in this case is the notice given by 

EspiJ)dola did not provide the employer adequate notice. 

IV. THE COMMJSSIONER'S RULING MISlNTERPRETED 
EVIDENCE 

A. The doctor's note did not provide any indication of a 
serious health condition or need for continuing medical 
treatment. 

The Commissioner found that Espindola had been hospitalized 

with kidney stones from Aug11st 21 -25 and tbe doctor presented a note that 

Espindola could not return to work until after a follow up appointment. 

While it is true there was a doctor's note, the note only mentioned 

hospitalization but did not provide the reason. The note provided: 

4 
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Ms. Espindola-Salas has been in the hospital 8/21-8/25 and 
will be unable to return to work at least till after her follow 
up appointment with me on 8/31/1 1. 

The note provided no indication of the reason for the hospitalization or 

that there was a need for continuing treatment. lt provided no basis for the 

claim the employer was on notice. 

B. The deposition testimony presented did not support the 
asse1·tion that the supervisor knew of the kidney stones or 
that kidney stones cause absences. 

The Conunissioner found that Espindola stated in her deposition 

that the supervisor knew of the cause (kidney stones) of absences. The 

deposition testimony did not support the assertion. Despite Espindola's 

assertion that she gave verbal notice to respondent that she was suffeling 

from kidney stones, and diabetes (App. Motion Disc. Rev. p.3) a reading 

of the deposition pages relied upon by Espindola do not show that she told 

her employer that absences resulted from kidney stones or diabetes. (Ex. 

A). The deposition testimony upon which Espindola relies does not 

support the assertion that she gave adequate notice that would invoke 

''intennittent leave" because of continuing treatment. The testimony on 

9:23-10:5 (Ex. A) of Espindola's deposition provides: 

Q. Now, before you went on maternity leave, did you go to 
somebody at Apple Kfog and tell them you needed maternity 
leave? 

A. Yes, I did that to German. 

5 
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Q. And you told him you needed to take maternity leave? 

A Yes. 

Q. And he told you you could take time off? 

A. Yes, he gave me 12 weeks. 

That testimony only dealt with matero.ity leave which she was provided 

aud for which there was no adverse consequence. The testimony at pages 

22:2-23:15 (Ex. A) of Espindola's deposition provided: 

Q. And so what effect did the diabetes have on you? 

A. Well, it affected me because of my diet. [ had to be checking 
my sugar content. 

Q. So how did it affect your diet? 

A. It affected me because, for example, I had to ask for pe1mission 
there at work to go out to check with the sugal' back there in the 
kitchen or the batlu-oom. 

Q. And who d id you ask -

A. German. 

Q. And when you asked German what was his response? 

A. It was okay to go. To check. 

Q. And how long did you have to check your blood sugar? How 
long did it last fonn the time you discovered it to the time you 
stopped? 

A. The months? 

Q. As best you can remember? 

6 
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A. I didn't recall if it was September or October. Until January 
when [ left work to have the baby. 

That testimony did not indicate that notice was provided. (Espindola 

acknowledged that gestational diabetes did not prevent her from working 

(Espindola Ex. A 23:23-25). There was nothing in the statement that 

would provide adequate notice to the employer that leave was needed. 

Espindola also relies 011 pages 25:12-16 (Ex. A) of her deposition: 

A. I called him and told him that I was not going to come back to 
work until I got out of the hospital. 

Q. What did he tell you? 

A. He answered that that was all 1ight. To take the time that r felt 
was necessary. 

None of this testimony provided notice to the employer sufficient or 

adequate to provide notice to lhe employer of a need for leave continuing 

or intennittent. 

Unfortunately the Commissioner accepted the bald assertion in the 

memorandum but never bothered to read the tTanscript Hpon which 

Espi.t1dola relied. Had the Commissioner done so, she would have 

discovered the claimed evidence was not p resent. 

C. Espindola admitted that gestational diabetes did not 
cause her to miss work. 

The Commissioner appears to have believed that gestational 

diabetes somehow implicated the FMLA. (Comm. Decision p.2). 
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However, Espindola testified that the condition did not cause her to miss 

work: 

Q. Did the gestational diabetes cause you to miss any work? 

A.No. 
Espindola 23 :23-25 
(Attached Ex . A) 

Thus the condition admittedly had no bearing on the claim.1 

D. The absences of which Espin doJa complains do not 
implicate the FMLA. 

The absences Espindola relies upon do not provide notice 

sufficient to implicate FMLA. Ex. B. 

CR 26: Ex. 3 

-
5/20/1 1 YVFWC Dental Appointment Bates 2 

6/6/11 Dental Bates 15 

6/17/ 11 No identification of reason or provider Bates 15 

7/7/1 I Urinary Tract Infection Bates 17 

7/12/11 Different name on slip Bates 19 

7/21/11 Memorial - Patient ill 2 days Bates 4 

8/1/J 1 YVFWC appointment Bates 23 

8/25 Hospitalized Bates 26 

9/9/11 Different name Bates 27 

1 The need to check blood sugar leve ls was a reasonable accommodation under RCW 
49.60. Because there was no showing that it caused Espindola to miss work it is no t 
relevant or material to the issue at hand, 

8 



0184

9/ 16 Doctor appointment Bates 29 

10/11 YVFWC - appointment 2:30 Bates 31 

10/12 P AML Lab work Bates 32 

12/27/11 YVFWC Bates 34 

3/6/12 YVFWC - baby appointment Bates 36 

4/4 YVFWC - appointment child Bates 38 

RCW 49.78.020 (16)(a)(ii)(E)(b) excludes physical examinations, eye 

examinations, dental examinations. It also excludes bed rest or similar 

activities that can be initiated without a visit to a health care provider. 

None of these appointment slips provide evidence that support Espindola's 

claim that such absences were related to the hospitalization. None 

provided the employer with notice that leave or continuing treatment was 

needed. 

V . THE COMMlSSIONl:R JGNO.RED ESPTNDOLA'S 
VIOLATION OF THE ATTENDANCE POLICY 

A regulation adopted under t11e FMLA provides " ... where an 

employee does not comply with the employer's usual notice and 

procedural requirements, and no unusHal circumstances justify the failure 

to comply, FMLA protected leave may be delayed or denied." 29 C.F.R. 

825.302 (d). Relying on that regulation the federal courts have ruled that 

an employer may enforce its customary notice and attendance procedures 
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against an employee claiming FMLA-protected leave, unless unusual 

circumstaJJces justify the employee's failure to comply with the 

requirements. Srouder v. Dana Light Axel Mfg. LLC, 725 F.3d 608, 615 

(6th Cir. 2013). Similarly the Seventh Circuit in Lewis v. Holsurn of Fort 

Wayne Inc., 278 F.3d 706 (7th Cir. 2002) concluded that an employer did 

not violate the FMLA by discharging an employee ''who fai led to comply 

with applicable rules and policies" regarding leave notice where " it was 

not impossible" for her to do so. 278 F.3d at 7 JO; Bradsher v. City of 

Philadelphict Police Dep't., No. 04-3309, 2007 WL 2850593 (E.D. Pa, 

2007) (holding that the employer did not violate FMLA by te1minating 

employee for violating employer' s sick leave policy). Moreover. FMLA 

leave cannot be used as a guise to evade an employer's attendance policy. 

See Bones v. Honeywell Int'/, Inc .. 366 F.3d 869, 878 (10th Cir. 2004) 

("Bones' request for FMLA leave does not shelter her from the obligation, 

which is the same as that of any other Honeywell employee, to comply 

with Honeywell's absence policy"). Followed by Shelton v. Boeing, 2014 

WL 727430 (USDC WOW A Judge Zilly). 

Here Espindola clearly violated the attendance policy and it was 

those violations that lead to her termination. This was a fact specjfic 

inquiry, not an issue of broad public import. 

10 
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VI. WHCLE THE ISSUES RAISED MAY BE IMPORTANT TO THE 
INDIVIDUAL PETITIONER, THE CASE DOES NOT RAISE A 
FUNDAMENTAL AND URGENT ISSUE OF BROAD PUBLIC 
JMPORT ANCE. 

The court typically grants review under RAP 2.3(b)(J) only when 

the issue to be resolved is of broad public importance. Here the petitioner 

and Commissioner have failed to articulate how this case involves an issue 

of broad public importance. The legislature has provided that the WFLA is 

to be interpreted aud applied consistent with the "rules, practices and 

precedents" of the FMLA RCW 49.78.410. The federal comis have 

established the standards required to higger the applicable leave. This 

court is unJikely to create a different standard then the federal courts. The 

question in this case is fact specific and clear. Despite conclusory 

statements about the notice being given, the actual evidence shows no 

notice was provided. 

Espindola received two protected leaves, once for hospitalization 

(for unknown reasons), the other for childbirth. On both occasions it is 

undisputed that she was returned to the same job, shift, pay and benefits. 

She catmot create entitlement to leave out of thin air - two judges have 

heard the case and fow1d against her. 

11 
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This is not a case of great pttblic interest. lt can.not be reasonable 

anticipated that this case will result in additional guidance on the 

requirement of notice. 

VII. CONCLUSION 

The decision of the Commissioner should be overturned and 

review denied. 

Dated this 5th day of September, 2017. 

s/ Gary£. Lofland, WSBA No. 12150 
MEYER, FLUEGGE & TENNEY, P.S. 
Attorney for Apple King, LLC 
230 South Second Street 
Yakima, WA 9890 1 
(509) 575-8500 
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CERTIFICATE OF SERVICE 

I hereby declare under penalty of pe1jury under the laws of the State of 

Washington that on the date stated below I served a copy of this doc11ment 

in the manner indicated: 

Favian Valencia 
402 E. Yakima Ave., Ste. 730 
Yakima, WA 9890 1 

[gj First Class U.S. Mail 
[gj Email 
D Hand Delivery 
0 UPS Next-Day Air 

Dated this 5th day of September, 2017. 
/·, 

( f:::_,.,&,,J ~ 
- ,Sandra Lepez c:----"' 

~EYER, FLUEGGE & TENNEY, P.S. 
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Espindola v . Apple King Maria Espindola 4/29/2015 

1 Q . Before you look the leave? 

2 A. Before I took the leave I was repacking. 

3 Q. And that was five days a week? 

4 A. No , we were working four days a week . 

5 Q. Why was that? 

6 A. Because that ' s the way the schedule was set up . 

7 Q. And were there other times that you only worked 

8 four days a week? 

9 A . Yes . Just about all of us worked four days , all of us 

10 worked four days a week, just about all of us . 

11 Q . At that time or throughout your employment? 

12 A . That schedule had been that way for quite some ti~e . 

13 Q. How long? 

14 A. I couldn ' t recall the dates, but more than one year , I 

15 believe . 

16 Q. But everybody worked the schedule, not just you? 

17 A. We a l l changed different days , working different days. 

18 Q . But you were all working four days a week? 

19 A. Yes. 

20 Q. Okay . And then when you came back from maternity 

21 l eave, do you recal l when that was? 

22 A. I came back the 5 of March of 2012 . 

23 Q. Now, before you went on maternity leave , did you go to 

24 somebody at Apple King and tell them you needed 

25 maternity leave? 

Page 9 
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Espindola v . Apple King Maria Espindola 4/29/2015 

1 A. Yes , I did that to German . 

2 Q. And you told him you needed to take maternity leave? 

3 A. Yes . 

4 Q . And he told you you could take time off? 

5 A. Yes , he gave me 12 weeks . 

6 Q. And did you take the entire 1 2 weeks? 

7 A. No , I did not take them because I did not need them . 

8 I came back sooner than that to work . 

9 Q. You felt good enough t o come back to work? 

10 A. Yes . 

11 Q. Okay . And when you came back to work after maternity 

12 leave , what job did you do? 

13 A. Repacking . 

14 Q. And had you done repacking before? 

15 A . Yes , all the time . 

16 Q. All right . And how many days a week were you working 

17 when you returned from maternity leave? 

18 A . Four days . 

19 Q. All right . The same type of hours , 8 : 00 or 9 : 00 , 

20 depending on the day? 

21 A. I worked ten hours . 

22 Q. You worked ten hours? 

23 A. Yes . 

24 Q. So you were working more hours when you returned than 

25 when you left for maternity leave? 

Page 10 
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Espindola v . f~~le King Mari~ Espindola 4/29/2015 

1 Q. Okay . How often did you have the pain? 

2 A. The pain never went away . I always had the pain . 

3 Q. And do you recall on what date or dates you went to 

4 the doctor because of pain from the kidney stones? 

5 A. I would go there very often to -- down to the 

6 hospital . 

7 Q. You told me very often . And I asked you do you recall 

8 the date or dates? 

9 A. No . No . 

10 Q. Do you recall how many times you saw the doctor 

11 because of kidney stones? 

12 A. I don ' t recall . But often I was at the hospital . 

13 Q. You also claim that you had gestational diabetes? 

14 A. Yes , that also . 

15 Q. And that was a condition that came about as a result 

16 of your pregnancy ; is that correct? 

17 A. Yes , it was because of the pregnancy . 

IB Q. And when was that condition first diagnosed? 

19 A. They told me in the final days of August . I was at 

20 the hospital because of the stones in my kidneys . I 

21 was in September, because it was after they told me 

22 about the diabetes . 

23 Q. And so what effect did the diabetes have on you? 

24 A. Well, it affected me because of my diet. I had to be 

25 checking my sugar content . 

Page 22 
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Espindola v . Apple King Maria Espindola 4/29/2015 

1 Q. So how did it affect your diet? 

2 A. It affected me because, for example, I had to ask for 

3 permission there at work to go out to check with the 

4 sugar back there in the kitchen or the bathroom . 

5 Q. And who did you ask 

6 A. German . 

7 Q. And when you asked German what was his response? 

8 A . It was okay to go . To check . 

9 Q. And how long did you have to check your blood sugar? 

10 How long did it last from the time you d i scovered it 

11 to the time you stopped? 

12 A. The months? 

13 Q. As best you can remember? 

14 A. I didn ' t recall if it was September or October . Until 

15 January when I left work to have the baby . 

16 Q. And so after you had the child the gestational 

17 diabetes went away? 

18 A. Yes , never had it anymore . I never had to check 

19 anymore . 

20 Q. So by the time you came back to work you no l onger had 

21 the gestational diabetes? 

22 A. No . 

23 Q. And did the gestational diabetes cause you to miss any 

24 work? 

25 A. No. 

Page 23 
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Espindola v . Apple King Maria Espindola 4/29/2015 

1 

2 

3 

4 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. No. 

Q. Okay . And you mentioned that in August of 2011 you 

were hospitalized? 

A. Yes . 

Q. And what was it for? 

A. Because I had rocks in my kidney . They were checking 

me and then when they told me that I had rocks in my 

kidney -- or stones in my kidney . 

Q. And did you tell your employer? 

A. Yes. German , I told German . 

Q. What did you tell him? 

A. I called him and told him that I was not going to come 

back to work until I got out of the hospital . 

Q. What did he tell you? 

A. He answered that that was all right . To take the time 

that I felt was necessary . 

Q. After that week that you were hospitalized for a week 

in August , did you have any other doctors ' 

appointments? 

A. Yes, I had a lot of appointments with the doctor . 

Q. And what was so during 2011, after the week that 

you were in the hospital, what were the appointments 

23 for? What were the appointments for? 

24 A. For my pregnancy . 

25 Q. And did you tell German or Armida? 
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YAKIMA VALLEY MEMORIAL HOSPITAL 
DISCHARGE INSTRUCTIONS 

FINAL DIAG-NOSlS 
UTI 

ADDITIONAL DIAGNOSIS 
TUP 

TREATED BY: 
Attending Physician - Brueggemann, MD, Many 

FOLLOWUP CONTACT 

Charles Forster MD, Family Practice 
Yakima Farmworkers Clinic 
602 East Nob Hill Blvd 
Y akimo WA 9890 I 
Phone: 2483334 

SPEO AL lNSTRUCTIONS 
Follow up with your OB provider. 

MEDICAL lNSTnUCTIONS 

CYSTITIS, UTI (A.DUL T FEMALE) 
INFECClON DE LA VE.l:IGA,Mujer [Bladder Wection: Female, adult] 

Name: Espindolu-Snlas, M.G, 
Age: 33Y DOB: Apr 14, 1978 
Gendt.r: P 
MedRec: 622444 
AcctNum: 1003473483 
Attending: MNB 
Primary RN: TFL 
Bed:EDED 15 

Una infccci6n de la vejign ( cistitis {cystitis - UTI]) suele provocar constantes deseos de orinar y ll[dor al orinar. 
Es posible que la orina se vea turbia u oscura, o que ll:nga olor Juene. Pucde haber dolor en la pane baja del 
abdomen. Una infecci6n de la vejiga se produce cuando las bacterias del area vaginal ingresan al orificio donde 
desemboca ta vejiga (la uretta [urethral). Puede ocurrir despues de haber renido relaciones sexualcs, por usiu 

ropas muy ajustadas, por deshidraraci6n y otros factores. 

CUIDADOS EN LACASA: 
Beba abundonte liquido (al menos, eatre 6 y S vasos por dia, excepro que le hayan indica:lo liniitar los liquidos 
por otras mzones m~dicas). Eso hara gue el mcdicamento ingrese mejor al sistema urinario y arrastrara las 
bncterias fuera de su cuerpo. 
Evire rencr relaciones sexuales hasta que los sinromas hayan desaparccido. 
No consuma cafeina, alcohol ni comidas muy condimenradas, ya que pueden irritar la vejig11. 
Una infecci6n de la vej lga (bladder infection} se trnta con antibi61icos (antibiotics), Tambien es posible que le 
receten Pyridum (nombre generico: fenazopiridina [phenazopyridine]) para aliviar el ll[dor, Ese medicamemo 
hara que su orina sea de color namnja brillante. Es posible que esa orina de color naranja le manche la ropa. 
Puede usar un protector diario o una roalla femenina para protegcr la ropa. 

EVITE Fl.lrURAS INFECCIONES: 
Despues de cvacuar el intesti no, sicmpre limpicse con un movimiento de adelante hacia arras. 
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LAST : MENDOZA 
OOB:01/14/1996 
PIO #: 4418-15-8 
cro ff: 14-B0BBB 
DOS:07/12/ll 
ORD:A. KAPJ.AN, PA-C 
AR#: 0004017 
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FIRST: MARIA 
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To Whom It May Concern: 

m j_[ ( a.__: ~ 111d0 l IA._ was seen fodab wo,k today. If you 
have any fu.tiher questins please do not hesitate to call us at (509) 248-3334 
ext: 3180. Thank you for your cooperation. 
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FILED 
Oct19,2017 
Court of Appeals 

Division Ill 
State of Washington 

IN THE COURT OF APPEALS OF THE ST ATE OF WASHINGTON 
DIVISION THREE 

MARIA ESPINDOLA, 

Petitioner, 

v. 

APPLE KING, LLC, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 35262-5-III 

ORDER DENYING 
MOTION TO MODIFY 
COMMISSIONER'S RULING 

Having considered Petitioner's motion to modify the commissioner's ruling of August 4, 

2017, and the record and file herein; 

IT IS ORDERED the motion to modify the commissioner's ruling is denied, 

PANEL: Judges Korsmo, Siddoway, Fearing 

FOR THE COURT: 

Chief Judge 
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(a) Restoration to position 

(I) In general 

29 U .s.c. § 2614 

Except as provided in subsection (b), any eligible employee who takes leave under section 2612 
of this title for the intended purpose of the leave shall be entitled, on return from such leave--

(A) to be restored by the employer to the position of employment held by the employee when 
the leave commenced; or 

(B) to be restored to an equivalent position with equivalent employment benefits, pay, and 
other terms and conditions of employment. 

(2) Loss of benefits 
The taking of leave under section 2612 of tbjs title shall not result in the loss of any employment 
benefit accrued prior to the date on whlch the leave commenced. 

(3) Limitations 
Nothing in thls section shall be constrned to entitle any restored employee to--

(A) the accrual of any senio1ity or employment benefits during any period of leave; or 

(B) any right, benefit, or position of employment other than any 1ight, benefit, or position to 
which the employee would have been entitled had the employee not taken the leave. 

(4) Certification 
As a condition of restoration under paragraph ( 1) for an employee who has taken leave under 
section 2612(a)(l)(D) of this title, the employer may have a unifonnJy applied practice or policy 
that requires each such employee to receive certification from the health care provider of the 
employee that the employee is able to resume work, except that nothing in this paragraph shall 
supersede a valid State or local law or a collective bargaining agreement that governs the return 
to work of such employees. 

(5) Construction 
Nothing in this subsection shall be construed to prohibit au employer from requiring an 
employee on leave under section 2612 of tJ1is title to report pe1iodicall.y to the employer on the 
status and intention of the employee to return to work. 

(b) Exemption concerning certain highly compensated employees 

(1) Denial of restoration 
An employer may deny restoration under subsection (a) to any eligible employee described in 
paragraph (2) if--

(A) such denial is necessary to prevent substantial and grievous economic injury to the 
operations of the employer; 

(B) the employer notifies the employee of the intent of the employer to deny resloration on 
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29 U.S.C. § 2601(b) 

(b) Purposes 
It is the purpose of this Act--

(1) to balance the demands of the workplace with the needs of families, to promote 
the stability and economic security of families, and to promote national interests in 
preserving family integrity; 

(2) to entitle employees to take reasonable leave for medical reasous, for the birth 
or adoption of a child, and for the care of a child, spouse, or parent who has a se1ious 
health condition; 

(3) to accomplish the purposes described in paragrap11s (1) and (2) in a manner that 
accommodates the legitimate interests of employers; 

(4) to accomplish the purposes desc1ibed in paragraphs (1) and (2) in a maru1er tnat, 
consistent with tbe EguaJ Protection Clause of the Pow-teenth Amendment, 
minimizes the potential for employment discrimination on the basis of sex by 
ensuring generally that leave is available for eligible medical reasons (including 
maternity-related disability) and for compelling family reasons, on a gender-neutral 
basis; and 

(5) to promote the goal of equal employment oppo11unity for women and men, 
pursuant to such clause. 
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WA. Const. Art. lV, § 30(3) 

SECTION 30 COURT OF APPEALS. (I) Authorization. In addition to the courts auth01ized in 
section 1 of this a1iicle, judicial power is vested in a court of appeals, which shall be established 

by statute. 

(2) Jurisdiction. The jurisdiction of the cowt of appeals shall be as provided by statute or by rules 

autho1ized by statute. 

(3) Review of Superior Court. Superior cou1t actions may be reviewed by the court of appeals or 
by the supreme col.lit as provided by statute or by rule autboJized by statute. 

( 4) Judges. The number, manner of election, compensation, terms of office, removal and 
retirement of judges of the court of appeals shall be as provided by statute. 

(5) Administration and Procedure. The administration and procedures of the court of appeals shall 
be as provided by rules issued by the supreme court. 

(6) Conflicts. The provisions of this section shall supersede any conflicting provisions in prior 
sections of this article. 
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(6) Statement of the Case. A statement of the facts and procedures relevant to the issues presented 
for review, with appropriate references to the record. 

(7) Argument. A direct and concise statement of the reason why review should be accepted under 
one or more of the tests established in section (b), with argument. 

(8) Conclusion. A short conclusion stating the precise relief sought. 

(9) Appendix. An appendix containing a copy of the Court of Appeals decision, any order granting 
or denying a motion for reconsideration of the decision, and copies of statutes and constitutional 
provisions relevant to the issues presented for review. 

(d) Answer and Reply. A pru1y may file an answer to a petition for review. A party filing an 
answer to a petition for review must serve the answer on all other paities. If the party wants to seek 
review of any issue that is not raised in the petition for review, including any issues that were 
raised but not decided in the Court of Appeals, the party must raise those new issues in an answer. 
Any answer should be filed within 30 days after the service on the party of the petition. A paity 
may file a reply to an answer only if the answering pru1y seeks review of issues not raised in the 
petition for review. A reply to an answer should be limited to addressing only the new issues raised 
in the answer. A party filing any reply to an answer must serve the reply to the answer on all other 
parties. A reply to an answer should be fi led within 15 days after the service on the party of the 
answer. An answer or reply should be filed in the Supreme Court. The Supreme Court may caU 
for an answer or a reply to an answer. 

(e) Fo1·m of Petition, Answer, and Reply. The petition, answer, and reply should comply with 
the requirements as to fonn for a brief as provided in rules 10.3 and I 0.4, except as otherwise 
provided in this rule. 

(f) Length. The petition for review, answer, or reply should not exceed 20 pages double spaced, 
excluding appendjces, title sheet, table of contents, and table of authorities. 

(g) Reproduction of Petition, Answer, and Reply. The clerk will arrange for the reproduction of 
copies of a petition for review, an answer, or a reply, and bill the approptiate party for the copies 
as provided in rule 10.5. 

(h) Amicus Curiae Memoranda. Tbe Supreme Court may grant pennission to file an amicus 
curiae memorandum in s11pport of or opposition to a pending petition forreview. Absent a showing 
of particular justification, an amicus curiae memorandum should be received by the court and 
counsel of record for the pruiies and other amjcus cutiae not later than 60 days from the date the 
petition for review is filed. Rules 10.4 and I 0.6 should govem generally disposition of a motion ,to 
file an arnicus curiae memorandum. An amicus curiae memorandum or answer thereto should not 
exceed 10 pages. 

(i) No Oral Argument. The Supreme Court will decide the petition without oral argument. 
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RAP 13.4 

(a) How to Seek Review. A party seeking discretionary review by the Supreme Court of a Coutt 
of Appeals decision terminating review must serve on all other parties and file a petition for review 
or an answer to the petition that raises new issues. A petition for review should be filed in the 
Court of Appeals. If no motion to publish or motion to reconsider all or pali of the Cowt of Appeals 
decision is timely made, a petition for review must be filed within 30 days after the decision is 
fi led. If such a motion is made, the petition for review must be filed within 30 days after an order 
is filed denying a timely motion for reconsideration or detennining a timely motion to publish. If 
the petition for review is filed prior to the Cou1t of Appeals determination on the motion to 
reconsider or on a motion to publish, the petition will not be fmwarded to the Supreme Comt until 
the Court of Appeals files an order on all such motions. The first paity to file a petition for review 
must, at the time the petition is filed, pay the statutory filing fee to the clerk of the Comt of Appeals 
in which the petition is filed. Failure to serve a party with tl1e petition for review or file proof of 
service does not prejudice the dgl1ts of the party seeking review, but may subject the party to a 
motion by the Clerk of the Supreme Court to dismiss the petition for review if not ctrred in a timely 
manner. A party prejudiced by the failure to serve the petition for review or to file proof of service 
may move in the Supreme Court for appropriate relief 

(b) Considerations Governing Acceptance of Review. A petition for review will be accepted by 
the Supreme Court only: 

(I) If the decision of the Court of Appeals is in conflict with a decision of the Supreme Coutt; or 

(2) lf the decision of the Court of Appeals is in conflict with a published decision of the Court of 
Appeals; or 

(3) If a significant question of law under the Constitution of the State of Washington or of the 
United States is involved; or 

(4) lf the petition involves an issue of substantial public interest that should be detenn.ined by the 
Supreme Court. 

(c) Content ancl Style of Petition. The petition for review should contain under appropriate 
headings and in the order here indicated: 

(1) Cover. A title page, which is the cover. 

(2) Tables. A table of contents, with page references, and a table of cases (alphabetically arranged), 
statutes and other authmities cited, with reference to the pages of the bdef where cited. 

(3) Identity of Petitioner. A statement of the name and designation of the person filing the petition. 

(4) Citation to Court o,/Appeafs Decision. A reference to the Court of Appeals decision which 
petitioner wants reviewed, the date of filing the decision, and the date of any order granting or 
denying a motion for reconsideration. 

(5) Issues Presented for Review. A concise statement of the issues presented for review. 
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setting aside, quashing, or dismissing an indictment or information, or a decision granting a motion 
to dismiss under CrR 8.3(c). 

(2) Pretrial Order Suppressing Evidence. A pretrial order suppressing evidence, if the ttial cotut 
expressly finds that the practical effect of the order is to terminate the case. 

(3) Arrest or Vacation of Judgment. Au order arresting or vacating a judgment. 

(4) New Trial. An order granting a new trial . 

(5) Disposition in Juvenile Qflense Proceeding. A disposition in a juvenile offense proceeding that 
(A) is below the standard range of disposition for the offense, (B) the state or local government 
believes involves a miscalculation of the standard range, (C) includes provisions that are 
unauthotized by law, or (D) omits a provision that is required by law. 

(6) Sentence in Criminal Case. A sentence in a ciiminal case that (A) is outside the standatd range 
for the offense, (B) the state or looaJ government believes involves a miscalculation of the standard 
range, (C) includes provisions that are unauthorized by Jaw, or (D) omits a provision that is 
required by law. 

(c) Superior Court Decision on Review of Decision of Court of' Limited Jurisdiction. Jf the 
superior cmu1 decision has been entered after a proceeding to review a decision of a court of 
limited jurisdiction, a pa11y may appeal only if the review proceeding was a trial de novo. Appeal 
is not avaiJable if: (1) the final judgment is a find ing that a traffic in.fraction has been committed, 
or (2) the claim otiginated in a small claims court operating under RCW 12.40. 

(d) Multiple Parties or Multiple Claims or Counts. In any case with multiple parties or multiple 
claims for relief, or in a criminal case with ml1ltiple counts, an appeal may be taken from a final 
judgment that does not dispose of all the claims or counts as to all the parties, but only after an 
express direction by the trial court for entry of judgment and an express detennination in the 
judgment, supported by written findings, that there is no just 1·eason for delay. The findings may 
be made at the time of entry of judgment or thereafter on the court's own motion or on motion of 
any party. The time for filing notice of appeal begins to run from the entry of the required findings. 
ln the absence of the required findings, determination and direction, a judgment that adjudicates 
less than al l the claims or counts, or adjudicates the rights and liabi lities ofless than all the parties, 
is subject only to discretionary review until the entry of a final judgment adjudicating all the 
claims, counts, 1igbts, and liabilities of all the parties. 
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RAP 2.2 

(a) Generally. Unless otherwise prohibited by statute or court rule and except as provided in 
sections (b) and (c), a party may appeal from only the following superior court decisions: 

(1) Final Judgment. The final judgment entered in any action or prnceeding, regardless of whether 
the judgment reserves for future determination an award of attorney fees or costs. 

(2) [Reserved.] 

(3) Decision Determining Action. Any written decision affecting a substantial right in a civil case 
that in effect detetmines the action and prevents a final judgment or discontinues the action. 

(4) Order of Acblic Use and Necessity. An order of public use and necessity iu a condemnation 
case. 

(5) Juvenile Court Disposition. The disposition decision following a finding of dependency by a 
juvenile cowt, or a disposition decision following a finding of guilt in a juvenile offense 
proceeding. 

(6) Termination of All Parental Rights. A decision terminating all of a person's parental tights with 
respect to a child. 

(7) Order qf Incompetency. A decision declaring an adult legally incompetent, or an order 
establishing a conservatorship or guardianship for an adult. 

(8) Order of Commitment. A decision ordering commitment, entered ofter a sanity hearing or after 

a sexual predator hearing. 

(9) Order on Motion for New Trfal or Amendment of Judgment. An order granting or denying a 
motion for new trial or amendment of judgment. 

(10) Order on Motion/or Vacation of Judgment. An order granting or denying a motion to vacate 
a judgment. 

(1 1) Order on Motion for Arrest of Judgment. An order arresting or denying arrest of a judgment 
in a criminal case. 

(12) Order Denying Motion to Vacate Order of Arrest of a Person. An order denying a motion to 
vacate an order of an-est of a person in a ci vi I case. 

(] 3) Final Order After Judgment. Any final order made after judgment that affects a substantial 
right. 

(b) Appeal by State or a Local Government in Criminal Case. Except as provided in section 
(c), the State or a local government may appeal in a criminal case only from the following superior 
court decisions and only if the appeal will not place the defendant in double jeopardy: 

(]) Final Decision, Except Not Guilty. A decision that in effect abates, discontinues, or detenuines 
the c.ase other than by a judgment or verdict of not guilty, including but not limited to a decision 
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(a) Proper notice required. ln all cases, in order for the onset of an employee's FMLA leave to be 
delayed due to lack of required notice, it must be clear that the employee had actual notice of the 
FMLA notice requirements. This condjtion would be satisfied by the employer's proper posting 
of the required notice at the wotksite where the employee is employed and the employer's 
provision of the required notice in either an employee handbook or employee distribution, as 
required by § 825.300. 

(b) Foreseeable leave-30 days. Wben the need for FMLA leave is foreseeable at least 30 days 
in advance and an employee fails to give timely advance notice with no reasonable excuse, the 
employer may delay FMLA coverage until 30 days aftertJ1e date the employee provides notice. 
The need for leave and the approximate date leave would be taken must have been clearly 
foreseeable to the employee 30 days in advance of the leave. For example, knowledge that an 
employee would receive a telephone call about the availability of a child for adoption at some 
unknown point in the foture would hot be sufficient to establish the leave was clearly foreseeable 
30 days in advance. 

( c) Fornseeable leave-less than 30 days. When the need for FMLA leave is foreseeable fewer 
than 30 days in advance and an employee fails to give notice as soon as practicable under the 
particular facts and circumstances, the extent to which an employer may delay FMLA coverage 
for leave depends on the facts of the particular case. For example, if an employee reasonably 
should have given the employer two weeks notice but instead only provided one week notice, 
then the employer may delay FMLA-protected leave for one week (thus, if the employer elects 
to delay FMLA coverage and the employee nonetheless takes leave one week after providlng the 
notice (i.e., a week before the two week notice period has been met) the leave will not be 
FMLA-protected). 

(d) Unforeseeable leave. Wbeo the neecl for FMLA leave is unforeseeable and an employee fails 
to give notice in accordance with § 825.303, the extent to which an employer may delay FMLA 
coverage for leave depends on the facts of the particular case. For example, ifit would have been 
practicable for an employee to have given the employer notice of the need for leave very soon 
after the need arises consistent with the employer's policy, but instead the employee provided 
notice two days after the leave began, then the employer may delay FMLA coverage of the leave 
by two days. 

(e) Waiver of notice. An employer may waive employees' FMLA notice obligations or the 
employer's own internal rules on leave notice requirements. If an employer does not waive the 
employee's obligations under its internal leave rules, the employer may take appropriate action 
under its internal rules and procedures for failure to follow its usual and customary notification 
mies, absent unusual circumstances, as long as the actions are taken in a manner that does not 
disc1iminate against employees taking FMLA leave and the rules are not inconsistent with§. 
825.303(a). 
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29 C.F.R. § 82S.303(b); (c) 

(b) Content of notice. An employee shall provide sufficient infonnation for au employer to 
reasonably determine whether the FMLA may apply to the leave request. Depending on the 
situation, such info1mation may include that a condition renders the employee unable to perform 
the functions of the job; that the employee is pregnant or has been hospitalized overnight; whether 
the employee or the employee's family member is under the continuing care of a health care 
provider; if the leave is due to a qualifying exigency, that a military member is on covered active 
duty or call to covered active duty status (or has been notified of an impending call or order to 
covered active duty), that the requested leave is for one of the reasons listed in § 825.126(b), and 
the anticipated duration of the absence; or if the leave is for a family member that the condition 
renders the fami ly member unable to perfo1m daily activities or that the family member is a 
covered servicememberwith a serious injury or illness; and the anticipated duration of the absence, 
if known. When an employee seeks leave tor the first time for a FMLA-qualifying reason, the 
employee need not expressly assert rights under the FMLA or even mention the FMLA. When an 
employee seeks leave due to a qualifying reason, for which the employer bas previously provided 
the employee FMLA-protected leave, the employee must specifically reference either the 
qualifying reason for leave os the need for FMLA leave. Calling in "sick" witbout providing more 
infonnation will not be considered sufficient notice to trigger an employer's obligations under the 
Act. The employer will be expected to obtain any additional required infonnation through informal 
means. An employee has an obligation to respond to an employer's questions designed to determine 
whether au absence is potentially FMLA- qualifying. Failure to respond to reasonable employer 
iJJquities regarding the leave request may result in denial of FMLA protection if the employer is 
unable to detennine wbetJier the leave is FMLA-qualifying. 

(c) Complying with employer policy. When the need for leave is not foreseeable, an employee 
must comply with the employer's usual and customary notice and procedural requirements for 
requesting leave, absent unusual circumstances. For example, an employer may require employees 
to call a designated number or a specific individual to request leave. However, if an employee 
requires emergency medical treatment, he or she would not be required to follow the call-in 
procedure until his or her condition is stabilized and he or she bas access to, and is able to use, a 
phone. Similarly, in the case of an emergency requiring leave because of a FMLA-qualif-ying 
reason, written advance notice pursuant to an employer's internal rules and procedures may not be 
required when FMLA leave is involved. If an employee does not comply with the employer's usual 
notice and procedural requirements, and no unusual circumstances justify the failure to comply, 
PMLA-protected leave may be delayed or denied. 

29 C.F.R. § 825.304 
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29 C.F.R. § 825.302(d) 

(d) Complying with employer policy. An employer may require an employee to comply with the 
employer's usual and customary notice and procedural requirements for requesting leave, absent 
um1s\1al circumstances. For example, an employer may require that written notice set forth the 
reasons for the requested leave, the anticipated duration of the leave, and the anticipated strut of 
the leave. An employee also may be required by an employer's policy to contact a specific 
individual. Unusual circumstances would include situations such as when an employee is unable 
to comply with the employer's policy that requests for leave should be made by contacting a 
specific number because on the day the employee needs to provide notice of his or her need for 
FMLA leave there is no one to answer the call-in number and the voice mail box is full. Where an 
employee does not comply with the employer's usual notice and procedural requirements, and no 
unusual circumstances justify the failure to comply, FMLA-protected leave may be delayed or 
denied. However, FMLA- protected leave may not be delayed or denied where the employer's 
policy requires notice to be given sooner than set fo1th in paragraph (a) of this section and the 
employee provides timely notice as set forth in paragraph (a) of this section. 
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29 C.F.R. § 825.301(b) 

(b) Employee responsibilities. An employee giving notice of the 11eed for FMLA leave does not 
need to expressly assert rights under the Act or even mention the FMLA to meet his or h.er 
obligation to provide notice, though the employee would need to state a qualifying reason for the 
needed leave and othetwise satisfy the notice requirements set fotth in § 825.302 or § 825.303 
depending on whether the need for leave is foreseeable or unforeseeable. An employee giving 
notice of the need for FMLA leave must explain the reasons for the needed leave so as to allow 
the employer to determine whether the leave qualifies under the Act. lf the employee fails to 
explain the reasons, leave may be denied. Io many cases, in explaining the reasons for a request to 
use leave, especially when the need for the leave was unexpected or unforeseen, an employee will 
provide sufficient info1matioo for the employer to designate the leave as FMLA leave. An 
employee using accrned paid leave may in some cases not spontaneous1y explain the reasons or 
their plans for using their accmed leave. However, if an employee requesting to use paid leave for 
a FMLA- qualifying reason does not explain the reason for the leave and the employer denies the 
employee's request, the employee will need to provide sufficient information to establish a FMLA­
qualifying reason for the needed leave so that the employer is aware that the leave may not be 
denied and may designate that the paid leave be appropriately counted against (substituted for) the 
employee's FMLA leave entitlement. Similarly, an employee using accrued paid vacation leave 
who seeks an extension of unpaid leave for a FMLA-qualifying reason will need to state the 
reason. If this is due to an event which occtuTed during tbe period of paid leave, the employer may 
count the leave used after the FMLA- qualif-ying reason against the employee's FMLA leave 
entitlement. 



0222

(d) Employees cannot waive, nor may employers induce employees to waive, their prospective 
i-i_ghts under FMLA. For example, employees (or their collective bargaining representatives) 
cannot trade off the right to take FMLA leave against some other benefit offered by the employer. 
This does not prevent the settlement or release of FMLA claims by employees based on past 
t:mployer conduct without the approval of the Department of Labor or a court Nor does it prevent 
an employee's vo luntary and uncoerced acceptance (not as a condition of employment) of a light 
duty assignment while recove1ing from a serious health condition. See § 825.702(d). An 
employee's acceptance of such light duty assigiunent does not constitute a waiver of the employee's 
prospective 1ights, including the right to be restored to the same position the employee held at the 
time the employee's FMLA leave commenced or to an equivalent position. The employee's right 
to restoration, however, ceases at the end of the applicable 12-month FMLA leave year. 

(e) Individuals, and not mernly employees, are protected from retaliation for opposing (e.g., filing 
a complaint about) any practice which is unlawful under the Act. They are similarly protected if 
they oppose any practice which they reasonably believe to be a violation ofthe Act or regulatfons. 
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29 C.F .R. § 825.220 

(a) The FMLA prohibits inte1ference with an employee's tights under the law, and with legal 
proceedings or inquiries relating to an employee's righis. More specifically, the law contains the 
following employee protections: 

(l) An employer is prohibited from interfering with, restraining, or denying the exercise of (or 
attempts to exercise) any rights provided by the Act. 

(2) An employer is prohibited from discharging or in any other way discliminating against any 
person (whether or not an employee) for opposing or complaining about any tmlawful practice 
under the Act. 

(3) All persons (whether or not employers) are prohibited from discharging or in any other way 
discriminating against any person (whether or not an employee) because that person has-

(i) Filed any charge, or has instituted (or caused to be instituted) any proceeding under or related 
to tws Act; 

(ii) Given, or is about to give, any information in connection with an inqufry or proceeding relating 
to a r ight under this Act; 

(iii) Testified, or is about to testify, in any inquiry or proceeding relating to a light under this Act. 

(b) Any violations of the Act or of these regulations constitute interfering with, restraining, or 
denying the exercise of tights provided by the Act. An employer may be l iable for compensation 
and benefits lost by reason of the violation, for other actual monetary losses sustained as a direct 
result of the violation, and for appropriate equitable or other relief, including employment, 
reinstatement, promotion, or any other relief tailored to the harm suffered. See § 825.400(c). 
Interfering with the exercise of an employee's 1igbts would include, for example, not only refusing 
to authorize FMLA leave, but discotu-aging an employee from using such leave. It would also 
include manipulation by a covered er:nployer to avoid responsibilities under FMLA, for example: 

(1) Transferring employees from one worksite to another for the purpose ofreducing worksites, or 
to keep worksites, below the 50-etnployee threshold for employee eligibility under the Act; 

(2) Changing the essential functions of the job in order to preclude the taking ofleave; 

(3) Reducing houfs available to work in order to avoid employee eligibility. 

(c) The Act's prohibition against interference prohibits an employer from discriminating or 
retaliating against an employee or prospective employee for having eitercised or attempted to 
exercise FMLA rights. For example, if an employee on leave without pay would otherwise be 
entitled to full benefits (other than health benefits), the same benefits would be required to be 
provided to an employee on unpaid FMLA leave. By the same token, employers cannot use the 
taking of FMLA leave as a negative factor in employment actions, such as hiring, promotions or 
disciplinary actions; nor can FMLA leave be counted under no fault attendance policies. See §. 
825.215. 



0224

RCW 49.78.410 

This chapter must be construed to the extent possible in a manner that is consistent with similaJ 
provisions, if any, of the federal family and medical leave act of l 993 (Act Feb. 5, 1993, P .L. 103-
3, 107 Stat. 6), and that gives consideration to the mies, precedents, and practices of the fedetal 
cleparh'nent oflabor relevant to the federal act. 
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new 49.78.300 

(I) It is uulawfo1 for any employer to: 
(a) Interfere with, restrain, or deny the exercise ot: or d1e attempt to exercise, any tight 
provided under this chapter; or 
(b) Discharge or in any other mannei- disc1imiuate against any indjviduaJ for opposing 
any practice made unlawful by this chapter. 

(2) It is mllawful for any person to discharge or in any other manner discdminate against any 
individual because the individual has: 

(a) Filed any charge, or has instituted or caused to be instituted any proceeding, under or 
related to this chapter; 
(b) Given, or is about to give, any inforn1ation i11 connection with any inqltiry or 
proceeding relating to any right provided under this chapter; or 
(c) Testified, or is about to testify, in any inquiry or proceeding relating to any right 
provided under this chapter. 
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RCW 49.78.010 

The legislature finds that the demands of the workplace and of families need to be balanced to 
promote fami ly stability and economic security. Workplace leave policies are desirable to 
accommodate changes in the workforce such as rising numbers of dual-career couples, working 
single parents, and an aging population. In addition, given the mobility of American society, many 
people no longer have available coinnmnity or family suppoli networks and therefore need 
additional flexibility in the workplace. The legislature declares it to be in the public interest to 
provide reasonable leave for medical reasons, for the bi.1ih or placement of a child, and for the care 
of a family member who has a serious L1ealth condition. 
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RCW 2.06.030 

2.06.030. Genernl powers and authority--Transfers of cases--Appellate jurisdiction, 
exceptions-Appeals 

The adminish·ation and procedures of the court shall be as provided by iules of the supreme court. 
The court shall be vested with all power and autho1ity, oot inconsistent with said rules, necessary 
to catTy into complete execution all of its judgments, decrees and determinations in all matters 
within its jurisdiction, according to then.ties and principles of the common law and the Constitution 
and laws of tbis state. 

For the prompt and orderly administration of justice, the supreme court may (1) transfer to the 
appropriate division of the court for decision a case or appeal pending before the supreme court; 
or (2) h'ansfer to the supreme court for decision a case or appeal pending in a division of the court. 

Subject to tbe provisions of this section, the court shall hav.e exclusive appellate jurisdiction in all 
cases except: 

(a) cases of quo wrunnto, prohibition, injunction or mandamus directed to state officials; 
(b) criminal cases where the death penalty has been decreed; 
(c) cases where the validity of all or any portion of a statute, ordinance, tax, impost, 
assessment or toll is drawn into question on the grounds of repugnat1cy to the Constitution 
of the United States or of the state of Washington, or to a statute or treaty of the United 
States, and the superior court has held against its validity; 
(d) cases involving fundamental and urgent issues of broad public impmt requiring prompt 
and ultimate determination; and 
(e) cases involving substantive issues on which there is a direct conflict among prevailing 
decisions of panels of the court or between decisions of the supreme court; 

1)11 of which shall be appealed directly to the supreme court: PROVIDED, That whenever 
a majority of the comt before which an appeal is pending, but before a hearing thereon, is 
in doubt as to whether such appeal is within the categories set forth in subsection (d) or (e) 
of this section, the cause shall be certified to the supreme court for such determination. 

The appellate jurisdiction of the comt of appeals does not extend to civil actions at law for the 
recovery of money or personal property wl1en the original amount in controversy, or the value of 
the prope1ty does not exceed the sum of two hundre<l dolJars. 

The court shall have appellate jurisdiction overreview of final decisions of administrative agencies 
cettified by the superior court pursuant to RCW 34.05.518. 

Appeals from the comt to the supreme court shall be only at the discretion of the supreme court 
upon the filing of a petition for review. No case, appeal or petition for a writ filed in the supreme 
court or the court shall be dismissed for the reason that it was not filed in the proper court, but it 
shall be transfened to the proper couii. 
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(a) Interference with rights 

(1) Exercise of rights 

29 u.s.c. § 2615 

It shall be unlawful for any employer to interfere with, restrain, or deny the exercise of or the 
attempt to exercise, any right provided under this subchapter. 

(2) Discrimination 
It sha ll be unlawful for any employer to discharge or in any other rnallllet discriminate against 
any individual for opposing any practice made 1.mlawfol by this subchapter. 

(b) Interference with proceedings or inquiries 
It shall be unlawful for any person to discharge or in any other manner discriminate against any 
individual because such individual--

(1) has filed any charge, or has instituted or caused to be instituted any proceeding, under or 
related to this subchapter; 

(2) has given, or is about to give, any infonnation in coru1ection with any inquiry or proceeding 
relating to any right provided under this subchapter; or 

(3) has testified, or is about to testify, in any inquiry or proceeding relating to auy right provided 
under this subchapter. 
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(ill) a certiftcatio11 issued by the health ca.re provider of the servicemember being cared for 
by the employee, in the case of an employee unable to return to work because of a conditio11 
specified in section 26 12(a)(3) of this title. 

(B) Copy 
The employee shall provide, in a timely manner, a copy of such ce1tification to the employer. 

(C) Sufficiency of certification 

(i) Leave due to serious health condition of employee 
The certification described in subparagraph (A)(ii) shall be sufficient if the certification 
states that a serious health condition prevented the employee from being able to perfonn the 
functions of tbe position of the employee on the date that the leave of the employee expired. 

(li) Leave due to serious bealth condition of family member 
The certification described in subparagraph (A)(i) shall be sufficient if the certification states 
that the employee is needed to care for the son, daughter, spouse, or parent who bas a se1ious 
health condition on the date that the leave of the employee expired. 
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such basis at the time the employer determines that such injury would occur; and 

(C) in any case in which the leave has cmnmenced, the employee elects not to retu111 m 
employment after receiving such notice. 

(2) Affected employees 
An eligible emp1oyee described in paragraph (l) is a salaried eligible employee who is among 
the hjghest paid IO percent of the employees employed by the employer within 75 miles of the 
facility at which the employee is employed. 

(c) Maintenance of health benefits 

(1) Coverage 
Except as provided in paragraph (2), during any period that an eligible employee takes leave 
under section 2612 of this title, the employer shall maintain coverage under any ''group health 
plan" (as defined in section 5000(b)(l ) of Title 26) for the duration of such leave at the level and 
wider the conditions coverage wou1d have been provided if the employee had continued in 
employment continuously for the duration of sucb leave. 

(2) Failure to return from leave 
The employer may recover the premium that the employer paid formaintaining coverage for tbe 
employee tmder such group health plan during an,y period of unpaid leave under section 2612 of 
this title if--

(A) the employee fails to return from leave under section 2612 of this title after the period of 
leave to which the employee is entitled bas expired; and 

(B) the employee fai ls to return to work for a reason other than--

(i) the continuation, recurrence, or onset of a serious health condition that entitles the 
employee to leave under subparagraph (C) or (D) of section 2612(a)(1 ) of thls title or t.mder 
section 2612(a)(3) of thls title; or 

(ii) other circtnnstances beyond the control of the. employee. 

(3) Certification 

(A) Issuance 
An employer may require that a claim that an employee is unable to return to work because of 
the continuation, rect11Tence, or onset of the serious health condition described in paragraph 
(2)(B)(i) be supported by--

(i) a ce1iification issued by the health care provider of the son, daughter, spouse, or parent 
of the employee, as appropiiate, in the case of an employee mrnble to return to work because 
of a condition specified in section 2612(a)(l )(C) of this title; 

(ii) a certification issued by the health care provider of the eligible employee, in the case of 
ap. employee unable to rel11rn to work because of a condition specified in section 
2612(a)(l)(D) of this title; or 
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