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1. IDENTITY OF PETITIONER

Petitioner is Defendant Apple King, Inc. (hereafter “Apple King”).
2. COURT OF APPEALS DECISION

Petitioner seeks review of the Court of Appeals’ published opinion,

Espindola v. Apple King (No. 35262-5-111), filed November 29, 2018.

The Court of Appeals’ decision found that Apple King’s attendance policy
did not account for an employee’s right to take unforeseeable leave under
the state and federal family medical leave acts, and as a result, the policy
did not provide a legitimate basis for adverse employment action. In
addition, the Court of Appeals’ decision found that issues of fact
precluded entry of summary judgment in regard to Ms. Espindola’s claims
of retaliation under 29 C.F.R. § 825.220(c). A copy of the opinion is
attached to the Appendix. (Appendix 0001).

This case has broad policy implications and involves significant
issues of law, meriting review. The Court of Appeals’ decision implicates
a significant issue for all employers in Washington and for the public at
large.

3. ISSUES PRESENTED FOR REVIEW
A. Did the Court of Appeals lack jurisdiction to hear the appeal under

RAP 2.2(c)?



B. Does the Court of Appeals’ decision conflict with the FMLA
regulations by decreasing the employee’s notification requirements and
increasing the employer’s investigatory burden, contrary to the declared
purpose of the FMLA/WFLA and the intent of RCW 49.78.410?

C. Does the Court of Appeals’ decision conflict with the FMLA
regulations permitting employers to require employees to comply with
their usual and customary notice and procedural requirements?

D. Does the Court of Appeals’ decision conflict with FMLA caselaw
characterizing Ms. Espindola’s claims as interference claims, contrary to
the intent of RCW 49.78.410?

E. Does the Court of Appeals’ decision conflict with FMLA caselaw
regarding the standard for FMLA retaliation claims, contrary to the intent
of RCW 49.78.410?

4, STATEMENT OF THE CASE

On July 18, 2014, a complaint was filed on behalf of Ms.
Espindola in Yakima County District Court. The complaint alleged
violations of (1) the Washington Law Against Discrimination RCW 49.60
(WLAD); (2) the Americans with Disabilities Act, 42 U.S.C § 12111
(ADA); (3) the Family Medical Leave Act 29 U.S.C. 2614 (FMLA); and

(4) the Washington Family Leave Act, RCW 49.78 (WFLA). Specifically,



Ms. Espindola alleged that her employment with Apple King was
terminated

...in retaliation and discrimination for missing work due to

her pregnancy and serious health condition during her

pregnancy which violated the FMLA 29 U.S.C. § 2614, 29

C.F.R. 825.215 (a)...and RCW 49.78 [the WFLA].

Complaint 4.6 (Appendix 0023).

Cross motions for summary judgment were heard by District Court
Judge Kevin Roy on January 8, 2016. On February 19, 2016, Judge Roy
entered an Order Granting Summary Judgment in favor of Defendant
Apple King on Plaintiff’s (1) WLAD claims, (2) ADA claims, and (3)
interference claims under the FMLA. (Appendix 0030). Ms. Espindola
has never appealed the February 19, 2016 Order Granting Summary
Judgment.

On June 15, 2016, cross motions for summary judgment were
again heard by Judge Roy, regarding Plaintiff’s retaliation/discrimination
claims under the FMLA. A letter decision was issued on June 22, 2016,
and an Order was entered on September 16, 2016, granting Apple King’s
motion and dismissing Ms. Espindola’s retaliation/discrimination claims
under the FMLA. (Appendix 0034 & 0036).

On July 22, 2016, Ms. Espindola filed a Notice of Appeal to the

Yakima County Superior Court. The notice only requested review of the



“Order granting Defendant’s Motion for Summary Judgment and denying
Plaintiff’s Motion for Summary Judgment as to FMLA + WSFLA
retaliation + discrimination claims. Order date 6/22.” (Appendix 0038).
No appeal was filed on the other claims.

On May 1, 2017, Superior Court Judge Michael McCarthy upheld
the decision of Judge Roy, and again granted summary judgment in favor
of Apple King on the claim of retaliation/discrimination. (Appendix
0040). Ms. Espindola’s abandoned interference claims were not reviewed
by Judge McCarthy.

On August 4, 2017, Division Il of the Court of Appeals granted
discretionary review. The issue presented for review was, “Whether an
employer violates the FMLA and/or WSFLA when he terminates an
employee for using protected leave.” Appellant’s Motion for Discretionary
Review to Court of Appeals, at 1 (Appendix 0041).

On November 29, 2018, the Court of Appeals reversed and
remanded the matter. In reversing the order granting summary judgment,
the Court: (1) held that there were issues of fact as to whether Ms.
Espindola provided Apple King with sufficient notice to satisfy leave
notice requirements, (2) held that Apple King could not rely upon its usual
and customary notice policies under 29 C.F.R. 88 825.302(d), .303(c), and

.304 because its policy did not comport with FMLA/WFLA standard for



invoking leave, (3) characterized the issue presented as a
retaliation/discrimination claim under the FMLA, (4) held that the
McDonnell Douglas burden shifting analysis does not apply to
retaliation/discrimination claims under the FMLA, and (5) rejected the
Ninth Circuit’s interpretation of claims based on 29 C.F.R. § 825.220(c) as
retaliation/discrimination claims.
5. ARGUMENT

A. Standard for Review

A petition for review will be accepted by this Court:

(1) If the decision of the Court of Appeals is in conflict
with a decision of the Supreme Court; or

(2) If the decision of the Court of Appeals is in conflict
with a published decision of the Court of Appeals; or

(3) If a significant question of law under the Constitution of
the State of Washington or of the United States is involved,
or

(4) If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court.

RAP 13.4(b).

This Court should accept review because, as shown below, the
Court of Appeals’ ruling is contrary to law and involves issues of
substantial public interest that should be determined by the Supreme

Court.



The Court of Appeals’ decision does not simply affect Apple King
or this lawsuit. The decision implicates all employers in this State and
calls into question the notice necessary for employees to apprise an
employer of the need to take qualifying FMLA leave, as well as the
adequacy of personnel policies upon which employers rely to maintain
order in the workplace and create an understanding of the expectations of
employees.

B. The Court of Appeals Lacked Jurisdiction to Hear Ms.
Espindola’s Appeal

The Washington State Constitution provides that the Court of
Appeals may review Superior Court actions “as provided by statute or by
rule authorized by statute.” WA. Const. Art. 1V, § 30(3). Pursuant to
RCW 2.06.030, the administration and procedures of the Court of Appeals
“shall be as provided by the rules of the supreme court.” The Rules of
Appellate Procedure do not authorize an appeal from a Superior Court
review of a decision of a Court of Limited Jurisdiction unless the review
proceeding was a trial de novo. RAP 2.2(c)

The language of RAP 2.2(c) is clear and unambiguous “...a party
may appeal only if the review proceeding was a trial de novo...” RAP
2.2(c) [emphasis added]. Principles of statutory construction are applied to

the interpretation of court rules. Interstate Prop. Credit Assn. v. MacHugh,



90 Wn.App. 650, 654 (1998). Language that is clear on its face does not
require or permit any construction. State v. Mcintyre, 92 Wn.2d 620, 622
(1979). One rule of statutory construction is “where there is no ambiguity
in a statute, there is nothing for the court to interpret.” Mclntyre, 92 Wn.2d
at 622; State v. Ruth, 78 Wn.2d 711, 714 (1971).

Here the court rule is clear, an appeal from a superior court review
of a district court decision is limited and cannot be taken in this matter
because it did not involve a trial de novo. RAP 2.2 does not merely
indicate when an appeal is available as a matter of right from a court of
limited jurisdiction, it indicates the circumstances in which an appeal is
ever permitted from a court of limited jurisdiction (regardless of whether it
IS as a matter of right or discretionary). The Court of Appeals’ decision to
accept discretionary review was contrary to the law, and this is a matter of
substantial public import because it affects the right to appeal for all
litigants involved in Washington State District Court matters; the Supreme
Court should accept review to clarify the scope of the Court of Appeals’
jurisdiction to hear appeals pursuant to RAP 2.2.

C. The Court of Appeals’ Decision Conflicts with FMLA

Regulations by Decreasing the Employee’s Notification
Requirements and Increasing the Employer’s Investigatory

Burden, Contrary to the Declared Purpose of the
FMLA/WFLA and the Intent of RCW 49.78.410



The Court of Appeals’ decision alters the requirement for
employees to provide adequate or sufficient notice to inform their
employer of the need for FMLA/WFLA leave, particularly in the context
of intermittent leave. The decision indicates that once an employee
provides “notice that he or she ‘may’ have a condition that qualifies for
FMLA/WFLA leave... the employer is obliged to either grant protected
leave or investigate whether the employee’s condition qualifies for leave.”
Espindola v. Apple King, 430 P.3d 663, 670 (2018) (internal citations
omitted). However, the Court of Appeals does not account for the passage
of time, or circumstances in which the employee was granted FMLA leave
and returns to work without notice of a continuing need for treatment (as
in this case).

When an employer has previously provided FMLA leave to an
employee, the Court of Appeals’ new standard would require the employer
to assume (or investigate as to whether) each future absence is related to
the prior leave. It is not clear when this obligation would expire, if ever.

The Court of Appeals’ decision conflicts with FMLA regulations
by placing a burden on employers which the regulations specifically place
on employees. To provide notice that an unforeseeable absence may

qualify for FMLA leave, the regulations require:



An employee shall provide sufficient information for an
employer to reasonably determine whether the FMLA
may apply... Calling in “sick” without providing more
information will not be considered sufficient notice...”
29 C.F.R. § 825.303(b)
Similarly 29 C.F.R. § 825.301(b) provides:

... An employee giving notice of the need for FMLA
leave must explain the reasons for the needed leave so as
to allow the employer to determine whether the leave
qualifies under the Act.

Particularly when an employee has not provided notice of a
continuing need for treatment, employers are not required to assume that
every absence is related to prior FMLA leave. At a minimum, the
employee is required to explain the reasons for a particular absence before
a “probable basis” for FMLA leave has been raised and the employer is
considered on notice that a condition “may” qualify for FMLA/WFLA
leave. 29 C.F.R. § 825.303(b); See also Aubuchon v. Knauf Fiberglass,
GmbH, 359 F.3d 950, 953 (7th Cir. 2004) (Rejecting the position that a
demand for leave may trigger a duty to determine whether the requested
leave is covered by FMLA - “That is an extreme position... the
consequence would be to place a substantial and largely wasted
investigative burden on employers.”).

Further, the Court of Appeals’ decision does not comport with the

declared purpose of the FMLA to provide “reasonable leave for medical



purposes” in a manner that “accommodates the legitimate interests of
employers.” 29 U.S.C. § 2601(b); RCW 49.78.010. The decision removes
an employee’s obligation to provide any notice of the reason for taking
subsequent leave, or the need for continuing treatment, as long as the
employee had FMLA qualifying leave at some time in the past. The law
does not require an employer to guess as to why an employee is absent on
a particular occasion, particularly when the prior request did not indicate a
continuing need for treatment. At a minimum, when the employee has a
subsequent absence, the employee is required to tell the employer why the
employee was absent before the employer’s obligation to inquire further is
triggered. 29 C.F.R. 8§ 825.301(b); .303(b).

The Court of Appeals’ decision conflicts with numerous Circuits’
opinions indicating that notice is deficient where the employee fails to
convey the reason for needing leave. See Nicholson v. Pulte Homes Corp.,
690 F.3d 819, 826 (7th Cir. 2012); Sarnowski v. Air Brook Limo, 510 F.3d
398, 402 (3rd Cir. 2007); Brenneman v. Med. Central Health, 366 F.3d
412, 423-24 (6th Cir. 2004); Woods v. Daimler Chrysler, 409 F.3d 984,
992-93 (8th Cir. 2005).

As a result, the Court of Appeals’ decision has created confusion
as to an employee’s notice requirements under the FMLA/WFLA,

particularly in the context of intermittent leave. The decision conflicts

10



with the federal regulations, contrary to the intent of RCW 49.78.410.
This is an issue of substantial public interest, as it affects all employers
and employees in Washington State, and should be resolved by the
Supreme Court. RAP 13.4(b).
D. The Court of Appeals’ Decision Conflicts with FMLA
Regulations Permitting Employers to Require Employee’s

to Comply with Their Usual and Customary Notice and
Procedural Requirements

The Court of Appeals decision alters the requirements for an
employer to rely on internal notification procedures pursuant to 29 C.F.R.
88§ 825.302(d), .303(c), and .304, by holding that an employer cannot deny
an employee’s right to protected leave based on noncompliance with the
employer’s policy, unless the policy also indicates a procedure for
notification of unforeseeable leave under 29 C.F.R. 8 825.303(a). See
Espindola, 430 P.3d at 671. The Court’s decision implies that an
employer’s policy must include all FMLA/WFLA standards for invoking
leave before an employer may rely on the policy. Id. This is not an
accurate reflection of the law, nor is it a workable standard.! The
regulations do not require the employer’s policy to specifically indicate a

procedure for notification of unforeseeable leave, and there is no authority

! Under this new rule, the only way to assure compliance would be to include
copies of all relevant statutes and regulations in an employer’s policies.

11



requiring employers to notify employees of the right to take unforeseeable
leave.

The regulations indicate that, “An employer may require an
employee to comply with the employer’s usual and customary notice and
procedural requirements for requesting leave, absent unusual
circumstances.” See 29 C.F.R. § 825.302(d) (emphasis added). Even when
the leave is not foreseeable, “an employee must comply with the
employer’s usual and customary notice and procedural requirements for
requesting leave, absent unusual circumstances.” 29 C.F.R. § 825.303(c)
(emphasis added). “Unusual circumstances would include situations such
as when an employee is unable to comply with the employer’s policy...”
29 C.F.R. § 302(d). But the regulations also specifically state that, “Where
an employee does not comply with the employer’s usual notice and
procedural requirements, and no unusual circumstances justify the failure
to comply, FMLA-protected leave may be delayed or denied.” 29 C.F.R. §
302(d).

In sum, an employer’s policy is not nullified if it lacks a procedure
for requesting unforeseeable leave. The regulations contemplate that
unusual circumstances are an exception to the policy, to be evaluated
separately from the policy. The record in this matter indicates that Apple

King complied with these requirements, and did not enforce its attendance

12



policy when unusual circumstances justified Ms. Espindola’s failure to
comply with the policy. (Appendix 0056 - Dep. Aparicio 0060:9-24).

Further, there is no authority requiring employers to notify
employees of the right to unforeseeable leave, nor the procedures for
requesting foreseeable leave. By imputing this requirement into 29 C.F.R.
88 825.302(d), .303(c), and .304, the Court of Appeals has added
requirements not contained in the FMLA and called into question the
policies of Washington State employers who relied on the posting
requirements of 29 C.F.R. § 825.300 and the Department of Labor’s
prototype notice (WHD Publication 1420), to meet their notice
requirements. A copy of the Department of Labor’s notice is attached in
the appendix. (Appendix 0062).

Accordingly, the Court of Appeals’ decision conflicts with 29
C.F.R. 88 825.302(d), .303(c), and .304, and added a requirement to
personnel/absentee policies that is not required by the FMLA contrary to
the intent of RCW 49.78.410, which has created confusion as to the
adequacy of employers’ policies in Washington State. This is an issue of
substantial public interest, as it affects all employers and employees in
Washington State, and should be resolved by the Supreme Court. RAP

13.4(b).

13



E. The Court of Appeals’ Decision Conflicts with Federal
Caselaw Characterizing Ms. Espindola’s Claims as
Interference Claims, Contrary to the Intent of RCW
49.78.410

Ms. Espindola has never appealed her interference claims, which

were dismissed by Judge Roy in an Order on Summary Judgment dated
February 19, 2016. Ms. Espindola only appealed the June 22, 2016 “Order
granting Defendant’s motion for Summary Judgment and denying
Plaintiff’s Motion for Summary Judgment as to FMLA + WSFLA
retaliation + discrimination claims.” (Appendix 0038). However, under the
applicable Ninth Circuit caselaw, Appellant’s Motion for Discretionary
Review clearly indicates the purported issue on appeal is an interference
claim. (Appendix 0041, at 1). The Court of Appeals’ decision
mischaracterized the issue on appeal as a retaliation/discrimination claim,
and as a result, applied the incorrect standard to the claim. This creates

confusion as to the status of the law in Washington State.

1. Retaliation vs. Interference Claims

The WFLA mirrors the provisions of the FMLA. In enacting the
WFLA the Washington State legislature provided:

This chapter must be construed to the extent possible
in a manner that is consistent with similar provisions, if any,
of the federal family and medical leave act of 1993 (Act Feb.
5, 1996 P.L. 103-3, 107 Stat. 6) and that gives consideration
to the rules, precedents, and practices of the federal
department of labor relevant to the federal act.

14



RCW 49.78.410

The courts have recognized two distinct theories for recovery on
FMLA claims: (1) retaliation/discrimination and (2) interference. 29
C.F.R. § 825.220(b); Xin Liu v. Amway Corp., 347 F.3d 1125, 1133 (9th
Cir. 2003) (approving the USDOL interpretation); see also Smith v. Diffee
Ford-Lincoln-Mercury, 298 F.3d 955, 960 (10th Cir. 2002); Strickland v.
Water Works and Sewer of Birmingham, 239 F.3d 1199, 1206 N.9 (11th
Cir. 2001); Donald v. Sybra Inc., 607 F.3d 757 (6th Cir. 2012). 1t is
important to characterize the claims accurately as the two theories have
different analyses.

Retaliation and discrimination claims are based on 29 U.S.C. §
2615(a)(2) and (b), which make it unlawful for an employer to “discharge”
or “discriminate against” an employee for “opposing any practice made
unlawful by this subchapter,” filing a charge, giving information, or
testifying in any proceeding related to 29 U.S.C. § 2611 et. seq.
Interference claims are based on 29 U.S.C. § 2615(a)(1) and RCW
49.78.300(1)(a). See Xin Liu, 347 F.3d at 1133.

An interference claim makes it unlawful for an employer to
“interfere with, restrain, or deny the exercise of or the attempt to exercise”
any FMLA rights; in particular: the substantive rights to take up to twelve

weeks of leave for qualifying reasons and the right to be resorted to the

15



employee’s original or equivalent position. 29 U.S.C. § 2615(a)(1); RCW
49.78.300(1)(a); Washburn v. Gymboree Retail Stores, 2012 WL 3818540,
*5 (USDC WD WA, 2012).

When an employee claims that her employer took negative action
simply because she used FMLA, the claim is an interference claim under 8§
2615(a)(1). Bachelder v. Am. W. Airlines, 259 F.3d 1112, 1124 (9th Cir.
2001). “By their plain meaning, the anti-retaliation or anti-discrimination
provisions [of 29 U.S.C. § 2615(a)(2) and (b)] do not cover visiting
negative consequences on an employee simply because [she] has used
FMLA leave.” Id. Such an action is not a “retaliation” claim, it is an
“interference” claim under 29 U.S.C. § 2515(a)(1). Id.; see also
Washburn, 2012 WL 3818540; accord: Xin Liu, 347 F.3d at 1133 n.7.

2. The Court of Appeals Mischaracterized the Claim on
Appeal

The claim addressed by the Court of Appeals is an interference
claim, not a retaliation claim, and the Court should have dismissed the
appeal because Ms. Espindola did not appeal her interference claims.

On appeal, the issue presented by Ms. Espindola was, “Whether an
employer violates the FMLA and/or WSFLA when he terminates an
employee for using protected leave.” (Appendix 0042, at 1). As Apple

King asserted in its Responsive Brief, this is an interference claim because

16



Ms. Espindola claims that Apple King discharged her for using FMLA
leave. (Appendix 0087-0088); see also Bachelder, 259 F.3d at 1124-25;
Washburn, 2012 WL 3818540; Xin Liu, 347 F.3d at 1133. However, Ms.
Espindola did not appeal the dismissal of her interference claim from
Yakima County District Court, the issue was never reviewed by Yakima
County Superior Court, and the issue was not properly before the Court of
Appeals.
Aside from the fact that the claim was not properly before the
Court of Appeals, by mischaracterizing the claim on appeal, the Court of
Appeals applied the incorrect test. As a result, the Court of Appeals’
decision has created confusion as to the appropriate characterization for a
claim asserting adverse action based on the use of FMLA leave, as well as
the appropriate analysis for such claims. In addition, the decision conflicts
with the federal courts, contrary to the intent of RCW 49.78.410. This is
an issue of substantial public interest, as it affects all employers and
employees in Washington State, and should be resolved by the Supreme
Court. RAP 13.4(b).
F. The Court of Appeals’ Decision Conflicts with Federal
Caselaw Regarding the Standard for FMLA Retaliation
Claims, Contrary to the Intent of RCW 49.78.410

The elements of an interference claim are: 1) the Plaintiff was

eligible for FMLA’s protection; 2) her employer was covered by FMLA’s

17



protection; 3) she was entitled to leave under FMLA; 4) she provided
sufficient notice of her intent to take leave; and 5) her employer denied her
the FMLA benefits to which she was entitled. Capps v. Mondelez Global,
LLC, 847 F.3d 144, 155 (3rd Cir. 2017). The fact that the Court of Appeals
analyzed whether Ms. Espindola provided sufficient notice, also shows
that Court improperly heard an appeal of Ms. Espindola’s interference
claim, which  was  mischaracterized on appeal as a
retaliation/discrimination claim. See Espindola, 430 P.3d at 670-73
(analyzing the adequacy of Ms. Espindola’s notice).

Again, when an employee claims that her employer took negative
action simply because she used FMLA leave, the claim is an interference
claim under 8 2615(a)(1). Bachelder, 259 F.3d at 1124; see also
Washburn, 2012 WL 3818540; accord: Xin Liu, 347 F.3d at 1133 n.7.

The elements of a retaliation claim are: 1) the Plaintiff engaged in
protected activity; 2) she suffered an adverse employment action; and 3)
there exists a causal connection between the protected activity and the
adverse action. Metzler v. Fed. Home Loan Bank of Topeka, 464 F.3d
1164, 1176 (10th Cir. 2006); Hunt v. Radides Healthcare Systems, 277
F.3d 757, 768 (5th Cir. 2001); Washington v. Ft. James Operating Co.,
110 F.Supp.2d 1325, 1331 (D. Ore. 200). Unlike interference claims, once

the Plaintiff establishes a prima facie case of retaliation, the McDonnell
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Douglas, 441 U.S. 792 (1973) burden shifting analysis does apply.
Metzler, 464 F.3d at 1170.

The Court of Appeals incorrectly indicated that the Ninth Circuit
held in Bachelder that the McDonnel Douglas burden-shifting analysis
does not apply to retaliation claims. In Bachelder the Ninth Circuit held
that the nature of the claim at issue in that case was an interference claim,
because the applicable regulation in that case (29 C.F.R. § 825.220(c))
related to interference claims. Bachelder, 259 F.3d at 1124-25. After
holding that the nature of the claim was one of interference, the Ninth
Circuit rejected America West’s position that the McDonnell Douglas
approach applied. 1d. at 1125.2 Accordingly, the Court of Appeals
misstated the law.®

In addition, in a footnote, the Court of Appeals rejected the Ninth

Circuit’s characterization of claims based on 29 C.F.R. § 825.220(c) as

2 The Court of Appeals’ confusion may have resulted from the Ninth Circuit’s
reference to America West’s argument that the court “should apply a McDonnell
Douglas-style burden-of-production analysis... to determine whether the
company illegally ‘retaliated’ against Bachelder...” Bachelder, 259 F.3d at
1125. However, this reference came after the Ninth Circuit had already clarified
that the nature of the claim was an interference claim, and the court placed the
word “retaliated” in quotes, likely to highlight America West’s flawed reasoning
(i.e. a retaliation claim was not at issue, thus the burden shifting analysis was not
necessary to determine whether retaliation occurred).

® The Court of Appeals also indicated that “Apple King contends that the
McDonnel Douglas analysis is inapplicable.” Espindola, 430 P.3d at 670. This
is inaccurate as Apple King’s Responsive Brief indicated that the McDonnell
Douglas analysis does apply in the retaliation context. (Appendix 12, at 18-19).
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interference claims, opting to treat such claims as retaliation claims. See
Espindola, 430 P.3d at 670 n. 4. It was unnecessary for the Court to
interpret 29 C.F.R. § 825.220(c), as Ms. Espindola did not base her claims
on the regulation. (Appendix 0023).

Further, rejecting the Ninth Circuit’s interpretation will alter the
analysis for all claims based on 29 C.F.R. § 825.220(c) in Washington
State going forward. Failing to defer to the Ninth Circuit’s FMLA
precedent will lead to inconsistent application of the WFLA/FMLA in
Washington State contrary to the legislature’s intent in RCW 49.78.410.
The Federal District Courts in Washington State are bound by Ninth
Circuit precedent. Thus, although RCW 49.78.410 indicates that the
WEFLA is to be construed consistent with the FMLA, under the Court of
Appeals’ decision, if Ms. Espindola had filed her claims in the U.S.
District Court (just four blocks from the Yakima County District Court),
her claims would be subjected to a different construction. This undermines
the intent of RCW 49.78.410.

Thus, the Court of Appeals’ decision altered the test for retaliation
claims under the FMLA, creating a conflict with the test applied by the
federal courts contrary to the intent of RCW 49.78.410. The decision has

created confusion as to the status of the law on an issue of substantial
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public interest, which should be resolved by the Supreme Court. RAP
13.4(b).
6. CONCLUSION

For the reasons set out above, this Court should accept review of
this case and grant Apple King’s Petition for Review.

RESPECTFULLY SUBMITTED this 31st day of December,

2018.

s/Gary E. Lofland, WSBA No. 12150
GARY E. LOFLAND, WSBA #12150
SEAN M. WORLEY, WSBA #46734
Meyer, Fluegge & Tenney, P.S.
Attorneys for Apple King, LLC

P.O. Box 22680

Yakima, WA 98901

(509) 575-8500
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I. HISTORY OF THE CASE

A. The Complaint

This case began with the filing of an unverified complaint in the
Yakima County District Court on July 16, 2017. The complaint alleged
violations of (1) the Washington Law Against Discrimination, RCW
49.60.030; (2) the Washington Family Leave Act, RCW 49.78.303; (3) the
Family Medical Leave Act, 29 U.S.C. 2615; and (4) the Americans with
Disabilities Act, 42 U.S.C. § 2000 e-5.

B. The District Court Proceedings

The matter was heard before Judge Kevin Roy of the Yakima
County District Court. Judge Roy granted Apple King’s Motion for
Summary Judgment on the claims of violation of the Washington Law
against discrimination, the Americans with Disabilities Act, and the claims
of interference under the FMLA and WFLA (See 9/16/16 Corrected Order
on SJ Ex. 1). On June 22, 2016 Judge Roy issued a letter opinion granting
Apple King’s Motion for Summary Judgment on the claim of
discrimination/retaliation under the FMLA and WFLA (Ex. 2). The order
granting summary judgment was entered on September 16, 2016. (E. 3).

C. The Superior Court Proceedings

On July 22, 2016 an appeal was filed to the Superior Court of

Yakima County. The Notice of Appeal only sought review of the order of
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June 22" and which granted Apple King’s Motion for Summary Judgment
on the claims of discrimination/retaliation under the FMLA/WFLA. On
May 1, 2017 Judge Michael McCarthy upheld the decision of Judge Roy
and again granted summary judgment in favor of Apple King (Ex. 4).

D. Previous Sanctions

Counsel for Ms. Espindola has been sanctioned three (3) times
throughout the course of these proceedings. The first resulted from the
failure to respond to discovery (Ex. 5); the second for failing to comply
with the RALJ (EX. 6); and the third for request for continuance on the day
of hearing (Ex. 7). The fourth is pending before Judge McCarthy and will
be heard on July 7™.

E. The Court of Appeals

On May 3, 2017 counsel filed a “Notice of Appeal” to Division Il (Ex. 8).
Thereafter, on June 16, 2017 counsel filed the present Motion for
Discretionary Review.

Il. THE LEGAL STANDARD FOR REVIEW BY THE COURT OF
APPEALS

RAP 2.2 provides in pertinent part:

(c) Superior Court Decision on Review of Decision
of Court of Limited Jurisdiction. If the superior
court decision has been entered after a proceeding
to review a decision of a court of Ilimited
jurisdiction, a party may appeal only if the review
proceeding was a trial de novo. Appeal is not
available if: (1) the final judgment is a finding that a
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traffic infraction has been committed, or (2) the
claim originated in a small claims court operating
under RCW 12.40.

RAP 2.2(c)
[emphasis added]

An appeals court review of a superior court’s review of a district court
decision is limited to those circumstances when there was a trial de novo.
I1l. ARGUMENT
A. No Appeal May be Taken

The rules of appellate procedure do not authorize an appeal from a
superior court review of a decision of a court of limited jurisdiction unless
the review proceeding was a trial de novo. The language of RAP 2.2(c) is
clear and unambiguous: “...a party may appeal only if the review
proceeding was a trial de novo...” RAP 2.2 (c). Counsel does not cite
RAP 2.2 (c) in his motion. The Commissioner must deny the request for
review.

B. Even if a discretionary review is available counsel has not
established a legitimate basis for review

(1) The Court’s considerations are limited

Even if discretionary review is available, which it is not, counsel has not
established legitimate basis for review. The Rules of Appellate Procedure
set forth the considerations governing acceptance of review which are

limited:
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(d) Considerations Governing Acceptance of
Review of Superior Court Decision on Review of
Decision of Court of Limited Jurisdiction.
Discretionary review of a superior court decision
entered in a proceeding to review a decision of a
court of limited jurisdiction will be accepted only:

(1) If the decision of the superior court is in conflict

with a decision of the Court of Appeals or the

Supreme Court; or

(2) If a significant question of law under the

Constitution of the State of Washington or of the

United States is involved; or

(3) If the decision involves an issue of public

interest which should be determined by an appellate

court; or

(4) If the superior court has so far departed from the

accepted and usual course of judicial proceedings,

or so far sanctioned such a departure by the court of

limited jurisdiction, as to call for review by the

appellate court.

RAP 2.3(d)

Counsel relies upon RAP 2.3(d)(3) to support discretionary review
claiming “...the lower courts’ decision involve an issue of public interest
and to the fact that appellate courts of Washington have not weighed in on
the practical application of FMLA and WFMLA retaliation claims and the
trial courts are having to resort to federal and out of state interpretations

of similar laws.” (Appellant Motion § Il p.1). The assertion misses the

mark.
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(2) The WFLA is to be construed and interpreted
consistent with the federal FMLA

The Washington legislature has provided:

This chapter must be construed to the extent

possible in a manner that is consistent with similar

provisions, if any, of the federal family and medical

leave act of 1993 (Act Feb. d, 1996 P.L. 103-3, 107

Stat. 6) and that gives consideration to the riles,

precedents, and practices of the federal department

of labor relevant to the federal act.”

RCW 49.78.410
Both the multitude of cases decided under the federal FMLA, 29 U.S.C
2615; and the regulations adopted by the US Department of Labor, 29
C.F.R. 825 provide ample guidance. A quick search of Washington
appellate decisions using the term Washington Family Leave Act results in
some ninety seven cases decided by the Washington courts. (Exhibit 13).
The concept of discrimination and retaliation are not new for the

Washington courts. It has been addressed in claims of discrimination
based upon protected status under RCW 49.60 and retaliation because of
protected activity including workers compensation, wage and hour and

discrimination.! The assertion that there are insufficient resources to guide

the courts is simply incorrect.

' A search of Washington appellate cases using Westlaw and the search term
“discrimination” shows 2,538 cases reported (Exhibit 2). The term retaliation yields
1,009 reported cases. (Exhibit 3).
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(3) The factual assertions upon which this motion is based
are simply incorrect and misstated

The claim of discrimination and retaliation has been heard by two judges.
Judge Roy of the district court and Judge McCarthy of the superior court.
They have reviewed the same evidence, heard the same arguments and
reached the same conclusion. Counsel for Espindola was not satisfied with
the results and wants a third bite of the apple. However, he brings nothing
to this court to show the decisions below were factually incorrect and
continues to misapprehend and misstate the assertion that there is
insufficient legal authority and resources to guide the courts is incorrect.

a. Apple King did not maintain a “no fault policy”.

The attendance policy provided that if an employee accumulated
24 points between May 1 and April 30 they would be terminated. The
policy did not assess points if the employee had an appointment, provided
proof of the appointment and 24 hour advance notice. Employees would
not accumulate points in those circumstances and if they used a vacation
day (Ex. 9).

Under a no fault policy it does not matter whether an employee is
absent for a good reason, bad reason, or no reason—all absences,
regardless of the reason, are counted as an absence and there is no attempt

to classify an excused or unexcused absence.
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Apple King’s policy has no limitations on the number of absences
and accumulated points only if the employee failed to comply with the
notice provisions. No points were assessed for emergencies (Dep.
Aparicio Ex.10).

b.  Espindola receives FMLA leave on two occasions

It is undisputed that Espindola took FMLA qualifying leave. The
first occasion was for a hospitalization that occurred from August 21-25,
2011. (Ex.11 Bates 24). That request was supported by a medical
provider’s note (Bates 25). The second for childbirth from January 9 —
March 2. No points were assessed for those leaves. Upon return from
those leaves, Espindola admitted that she was returned to the same job she
held at the commencement of the leave. (Ex. 12).

c. Espindola did not establish entitlement to
“intermittent leave”

The FMLA and WFLA allows an employee to take “intermittent”
leave when “medically necessary because of the employee’s serious health
condition.” 29 C.F.R. 825.203.

i. No medical evidence supports the claim

Espindola failed to present any medical evidence that there were
any medical conditions or medical conditions related to the
hospitalization. The notes provided by Espindola, even if admissible,

which they are not, do not provide the necessary notice of a “serious
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health condition” or a connection to a “hospitalization” or related
conditions which would require “intermittent” FMLA leave.
ii. Espindola did not provide verbal notice that

would lead the employer to believe there was a
“serious health condition.”

Espindola asserts that she gave the employer “verbal notice every
time she was absent” (Motion p.11). The evidence relief upon was the
statement of Apple King Supervisor Armida Aparicio who testified “...but
she called.” However, no testimony was presented to show what was said
in the calls. A claim that she was “illI” or “sick” is not sufficient to provide
sufficient notice to the employer that FMLA leave may be implicated. The
employee “must explain the reasons for needed leave.” Willis v. Coca
Cola Co., 445 F.3d 413, 419 (5th Cir. 2006). Using general terms such as
she “didn’t feel good,” was “sick,” or “needed a couple of days to get
better, a few days” is not sufficient. Beaver v. Regis Inventory Specialists,
144 Fed. Appx. 452 (6th Cir. 2005); Carter v. Ford Motor Co., 121 F.3d
1146, 1448 (8th Cir. 1997).

d. Espindola’s failure to comply with the attendance
policy lead to the termination.

An employee who requests (or receives) FMLA or WFLA leave
has no greater rights than an employee who does not request FMLA leave.
29 C.F.R. 825.302(d); Smith v. Diffee Ford-Lincoln-Mercury, 298 F.3d

955, 960 (10th Cir. 2002). RCW 49.78.280(1)(c)(ii).

0113



11

A regulation adopted under the FMLA provides “...where an
employee does not comply with the employer’s usual notice and
procedural requirements, and no unusual circumstances justify the failure
to comply, FMLA protected leave may be delayed or denied.” 29 C.F.R.
825.302 (d). Relying on that regulation the federal courts have ruled that
an employer may enforce its customary notice and attendance procedures
against an employee claiming FMLA-protected leave, unless unusual
circumstances justify the employee’s failure to comply with the
requirements. Srouder v. Dana Light Axel Mfg. LLC, 725 F.3d 608, 615
(6th Cir. 2013). Similarly the Seventh Circuit in Lewis v. Holsum of Fort
Wayne Inc., 278 F.3d 706 (7th Cir. 2002) concluded that an employer did
not violate the FMLA by discharging an employee “who failed to comply
with applicable rules and policies” regarding leave notice where “it was
not impossible” for her to do so. 278 F.3d at 710; Bradsher v. City of
Philadelphia Police Dep’t., No. 04-3309, 2007 WL 2850593 (E.D. Pa,
2007) (holding that the employer did not violate FMLA by terminating
employee for violating employer’s sick leave policy). Moreover, FMLA
leave cannot be used as a guise to evade an employer’s attendance policy.
See Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 878 (10th Cir. 2004)

(“Bones’ request for FMLA leave does not shelter her from the obligation,

which is the same as that of any other Honeywell employee, to comply
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with Honeywell’s absence policy”). Followed by Shelton v. Boeing, 2014
WL 727430 (USDC WDWA Judge Zilly).

IV. CONCLUSION

Two judges have reviewed the evidence and heard the same
arguments advanced in this motion. Both decided the claim could not
survive a summary proceeding. Counsel now wants a third bite of the
apple. However, he has demonstrated no ground under the Rules of
Appellate procedure that persuades the court to accept review. The
petition must be denied.

Dated this 23" day of June, 2017.
s/ Gary E. Lofland, WSBA No. 12150
MEYER, FLUEGGE & TENNEY, P.S.
Attorney for Apple King, LLC
230 South Second Street

Yakima, WA 98901
(509) 575-8500
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